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APPEALS BUREAU
IDAHO DEPARTMENT OF LABOR
317 WEST MAIN STREET I BOISE, IDAHO 83735-0720
(208) 332-3572 / (800) 621-4938
FAX: (208) 334-6440
RULE STEEL TANKS INC,
Employer
vs.

DOCKET NUMBER 8050-T-2012
IDAHO DEPARTMENT OF LABOR
DECISION OF APPEALS EXAMINER

DECISION
The transfer of the predecessor's experience rate to Employer is mandatory.
'

The Determination of Mandatory Transfer of Experience Rating Account dated September 19,
2011 is hereby AFFIRMED.

IllSTORY OF THE CASE
The employer filed a timely protest of the Determination of Mandatory Transfer of Experience
Rating Account, holding him liable for a mandatory rate transfer. The above-entitled matter was
heard by Paul Kime, Appeals Examiner of the Idaho Department of Labor, on February 02,
2012, by telephone in the City of Boise, in accordance with §72-1368 (6) of the Idaho
Employment Security Law.
The employer, Rule Steel Tanks Inc appeared, represented by Michael Christian, Attorney at
Law. Appearing on Employer's behalf and providing testimony:
Steve Peel, CEO
Greg Burkhart, President

Idaho Department of Labor appeared, represented by Cheryl George, Deputy Attorney General.
Appearing on behalf of the Department of Labor and providing testimony:
Joanna Henry, Financial Specialist Sr.
Lee Nussgen, UI Technical Services Specialist
Exhibits I, IA, and 2 through 13, and Employer's Exhibits A - G were entered into and made a
part of the record at the hearing without objection.

ISSUES
The issues before the Appeals Examiner are as follows:
Whether the Employer's Experience Rating Account was transferred to its successor
properly, in accordance with Idaho Code Section 72-1351 A.
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FINDINGS OF FACT
Additional facts ttr testimony may exist in this case. However, the Appeals Examiner
outlines only those that are relevant to the decision and those based upon reliable evidence.
Based on the exhibits and testimony in the record, the following facts are found:
1.

Rule Steel Inc. is an Idaho corporation formed in 1980 (hereinafter referred to as "Rule").

2.

Diamond Z Trailer, Inc. is an Idaho corporation formed in 1988. (hereinafter referred to
as "Diamond").

3.

Diamond's main business 2008 and 2009 was the production of grinders used in
construction.

4.

Rule's main business in 2008 and 2009 was the production of steel containers.

5.

Starting in 2008, the economic downturn caused Diamond to lose most of its business.

6.

In May, 2009, Diamond laid off its remaining 60 employees.

7.

In June, 2009, Rule hired 42 of Diamond's laid off employees.

8.

Diamond had been leasing fabricating space from Rule. When Diamond laid off its
employees, Rule took back the fabricating space. The employees hired from Diamond
were housed in that space apparently.

9.

In 2008, Steve Peel was the CEO and Secretary of Diamond. Gary Burkhart was the
President of Diamond. Exhibit 5, p. 2.

10.

In 2009, Steve Peel was listed as Secretary for Diamond. Exhibit 5, p. 3.

11.

In 2009 Steve Peel was listed as the Secretary for Rule. Gary Burkhart was listed as the
Treasurer and President for Rule. Exhibit 5, p. 4.

12.

In 2010, Steve Peel was listed as the Secretary for Rule, and Greg Burkhart was listed as
the Treasurer and President. Exhibit 5, p. 5.

13.

Both Rule and Diamond have their respective logos and hyperlinks on the website for
each of them.

14.

Both Rule and Diamond had the same physical address, 11299 Bass Lane, Caldwell,
Idaho.

15.

Les Pollard was listed as the HR contact person for both Rule and Diamond.

16.

After Diamond ceased operations, Rule began offering grinders as part of its products.

AUTHORITY
72-1315. Covered employer. "Covered employer" means:
(1) Any person who, in any calendar quarter in either the current or preceding calendar year paid
for services in covered employment wages of one thousand five hundred dollars ($1,500) or
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more, or for some portion of a day in each of twenty (20) different calendar weeks, whether or
not consecutive, in either the current or preceding calendar year employed at least one (1)
individual, irrespective of whether the same individual was in employment in each such day. For
purposes of this subsection there shall not be taken into account any wages paid to, or in
employment of, an employee performing domestic services referred to in subsection (8) of this
section.
(2) All individuals performing services within this state for an employer who maintains two (2)
or more separate establishments within this state shall be deemed to be performing services for a
single employer.
(3) Each individual engaged to perform or assist in performing the work of any person in the
service of an employer shall be deemed to be employed by such employer for all the purposes of
this chapter, whether such individual was engaged or paid directly by such employer or by such
person, provided the employer had actual or constructive knowledge of the work.
(4) Any employer, whether or not an employer at the time of acquisition, who acquires the
organization, trade, or business or substantially all the assets thereof, of another who at the time
of such acquisition was a covered employer.
(5) In the case of agricultural labor, any person who:
(a) During any calendar quarter in the calendar year or the preceding calendar year paid
wages in cash of twenty thousand dollars ($20,000) or more for agricultural labor; or
(b) On each of some twenty (20) days during the calendar year or during the preceding
calendar year, each day being in a different calendar week, employed at least ten ( l 0) individuals
in employment in agricultural labor for some portion of the day.
(c) Such labor is not agricultural labor when it is performed by an individual who is an
alien admitted to the United States to perform agricultural labor pursuant to sections 214(c) and
101(a)(15)(H) of the immigration and nationality act, unless the individual is required to be
covered by the federal unemployment tax act.
(6) A licensed farm labor contractor, as provided in chapter 16, title 44, Idaho Code, who
furnishes any individual to perform agricultural labor for another person.
(7) An unlicensed, nonexempt farm labor contractor, as provided in chapter 16, title 44, Idaho
Code, who furnishes any individual to perform agricultural labor for another person not treated
as a covered employer under subsection (5) of this section. If an unlicensed, nonexempt farm
labor contractor furnishes any individual to perform agricultural labor for another person who is
treated as a covered employer under subsection (5) of this section, both such other person and the
unlicensed, nonexempt farm labor contractor shall be jointly and severally liable for any moneys
due under the provisions of this chapter.
(8) In the case of domestic service in a private home, local college club, or local chapter of a
college fraternity or sorority, any person who during any calendar quarter in the calendar year or
the preceding calendar year paid wages in cash of one thousand dollars ($1,000) or more for such
service.
A person treated as a covered employer under this subsection (8) shall not be treated as a covered
employer with respect to wages paid for any service other than domestic service referred to in
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this subsection (8) unless such person is treated as a covered employer under subsection (I) or
(5) of this section, with respect to such other service.
(9) Any governmental entity as defined in section 72-l 322C, Idaho Code.
(10) A nonprofit organization as defined in section 72-13220, Idaho Code.
(11) An employer who has elected coverage pursuant to the provisions of subsection (3) of
section 72-1352, Idaho Code.

72-13 51 A. Mandatory transfers of experience rating accounts and federal conformity provisions
regarding transfers of experience and assignment of rates. Notwithstanding any other provision
of this chapter, the following shall apply regarding transfers of experience and assignment of
rates:
(1) (a) If a covered employer transfers its trade or business, or a portion thereof, to another
employer, whether or not a covered employer within the meaning of section 72-1315, Idaho
Code, and, at the time of the transfer, there is substantially common ownership, management or
control of the two (2) employers, then the experience rating account attributable to the
transferred trade or business shall be transferred to the employer to whom such business is so
transferred. The rates o'f both employers shall be recalculated using the methods provided in
section 72-1351 (5)(b) and either (c)(i) or (c)(ii), Idaho Code. Whenever such mandatory transfer
involves only a portion of the experience rating record, and the predecessor or successor
employers fail within ten (10) days after notice to supply the required payroll information, the
transfer may be based on estimates of the allocable payrolls.
(b)
following a transfer of experience under paragraph (a) of this subsection (1), the director
determines that a substantial purpose of the transfer of the trade or business was to obtain a

rt:

reduced liability for contributions, then the experience rating accounts of the employers involved
shall be combined into a single account and a single rate shall be assigned to such account.
(2) Whenever a person who is not a covered employer under this chapter at the time such person
acquires the trade or business of a covered employer, the experience rating account of the
acquired business shall not be transferred to such person if the director finds that such person
acquired the business primarily for the purpose of obtaining a lower rate of contributions.
Instead, such person shall be assigned the standard rate for new employers under section 721350, Idaho Code. In determining whether the trade or business was acquired primarily for the
purpose of obtaining a lower rate of contributions, the director shall use objective factors which
may include, but are not limited to, the cost of acquiring the business, whether the person
continued the business enterprise of the acquired business, how long such business enterprise
was continued, or whether a substantial number of new employees were hired for performance of
duties unrelated to the business activity conducted prior to acquisition.
(3) (a) It shall be a violation of this section if a person:
(i) Makes any false statement to the department when the maker knows the statement to
be false or acts with deliberate ignorance of or reckless disregard for the truth of the matter or
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willfully fails to disclose a material fact to the department in connection with the transfer of a
trade or business;
(ii) Prepares any false or antedated report, form, book, paper, record, written instrument,
or other matter or thing in connection with the transfer of a trade or business with the intent to
submit it or allow it to be submitted to the department as genuine or true;

(iii) Knowingly violates or attempts to violate subsection (1) or (2) of this section or any
other provision of this chapter related to determining the assignment of a contribution rate or an
experience rate; or
(iv) Knowingly advises another person in a way that results in a violation or an
attempted violation of subsection (I) or (2) of this section or any other provision of this chapter
related to determining the assignment of a contribution rate or an experience rate.

(b) If a person commits any of the acts described in paragraph (a) of this subsection (3), the
person shall be subject to the following penalties:
(i) If the person is a covered employer, a civil money penalty of ten percent (I 0%) of
such person's taxable wages for the four (4) completed consecutive quarters preceding the
violation shall be imposed for such year and said penalty shall be deposited in the state
employment security administrative and reimbursement fund as established by section 72-1348,
Idaho Code.
(ii) If the person is not a covered employer, such person shall be subject to a civil money
penalty of not more than five thousand dollars ($5,000) for each violation. Any such penalty
shall be deposited in the state employment security administrative and reimbursement fund as
established by section 72-1348, Idaho Code.

(4) Every person who knowingly makes any false statement to the department or knowingly
fails to disclose a material fact to the department in connection with the transfer of a trade or
business, or knowingly prepares any false or antedated report, form, book, paper, record, written
instrument, or other matter or thing in connection with the transfer of a trade or business with the
intent to submit it or allow it to be submitted to the department as genuine or true, or knowingly
violates or attempts to violate subsection (1) or (2) of this section or any other provision of this
chapter related to determining the assignment of a contribution rate or an experience rate, or
knowingly advises another person to act in a way that results in_ a violation or an attempted
violation of subsection (I) or (2) of this section or any other provision of this chapter related to
determining the assignment of a contribution rate or an experience rate, shall be guilty of a
felony punishable as provided in section 18-112, Idaho Code.

(5) For purposes of this section:
(a) An employer's experience rating account shall consist of the actual contribution, benefit and
taxable payroll experience of the employer and any amounts due from the employer under this
chapter. When a transferred experience rating account includes amounts due from the employer
under this chapter, both the predecessor employer and the successor employer shall be jointly
and severally liable for those amounts.
(b) "Knowingly" means having actual knowledge of or acting with deliberate ignorance of or
reckless disregard for the prohibition involved.
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(c) "Person has the meaning given such term by section 7701(a)(l) of the Internal Revenue
Code of 1986 (26 U.S.C. 770l(a)(l)).
(d) A "transfer of a trade or business" occurs whenever a person in any manner acquires or
succeeds to all or a portion of a trade or business. Factors the department may consider when
determining whether a transfer of a trade or business has occurred include, but are not limited to,
the follo\.\ing:

(i) Whether the successor continued the business enterprise of the acquired business;
(ii) Whether the successor purchased, leased or assumed machinery and manufacturing
equipment, office equipment, business premises, the business or corporate name, inventories, a
covenant not to compete or a list of customers;

(iii) Continuity of business relationships with third parties such as vendors, suppliers and
subcontractors;
(iv) A transfer of good will;
(v) A transfer of accounts receivable;
(vi) Possession and use of the predecessor's sales correspondence; and
(vii) Whether the employees remained the same.
(e) "Trade or business 11 includes, but is not limited to, the employds workforce. The transfer of
some or all of an employer's workforce to another employer shall be considered a transfer of a
trade or business when, as the result of such transfer, the transferring employer no longer
performs trade or business with respect to the transferred workforce, and such trade or business
is performed by the employer to whom the workforce is transferred.
(f) "Violates or attempts to violate" includes, but is not limited to, intent to evade,
misrepresentation or willful nondisclosure.
(6) The director shall establish procedures to identify the transfer or acquisition of a business for
purposes of this section.
(7) This section shall be interpreted and applied in such a manner as to meet the minimum
requirements contained in any guidance or regulations issued by the United States department of
labor.
IDAPA 09.01.35.221 provides:

221.TRANSFER OF EXPERIENCE RATING.
Upon request, employers shall be informed of the requirements for transferring an experience
rating record. Notification shall be issued to interested parties when an experience rating record
transfer request is made. Ref. Sections 72-1351 and 72-1351A, Idaho Code. (4-11-06)
01. Mandatory Transfer of Rate. An experience rating record transfer shall be
mandatory if there is a transfer of trade or business and ownership or management or control is
substantially the same between the predecessor and successor. The parties in interest shall be
notified of such transfer of experience as determined from the facts applicable to the case. Such
determination may be appealed as provided in Ref. Section 72-1351A, 72-1361, Idaho Code. (58-09)
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02. Partial Experience Rate Transfers. The following method is used to compute the

pro-rata share of the experience rate account that is to be transferred from the predecessor to a
successor. The pro-rata share is determined by dividing the gross payroll associated with the
portion of the business acquired by the total gross payroll for the entire business operations for
the same time period. The time period upon which this computation is based is the four (4) most
recently completed quarters as reported by the predecessor prior to the date of acquisition or
change in entity. (4-11-06)
03. Continued Predecessor Employment for Liquidation. When a total transfer of
experience rating record has been completed and it is found that the predecessor employer
continues to have employment in connection with the liquidation of his business, such employer
shall continue to pay contributions at the assigned rate for the period of liquidation but not to
extend beyond the balance of the rate year. Ref. Section 72-1351, Idaho Code. (3-19-99)
04. Management or Ownership or Control Substantially the Same. For the purposes
of Subsection 72-13 51 A, Idaho Code, in determining whether the ownership or management or
control of a successor is substantially the same as the ownership or management or control of the
predecessor factors to be considered include, but are not limited to, the extent of policy making
authority, the involvement in daily management of operations, the supervision over the
workforce, the percentage of ownership of shares or assets, and the involvement on boards of
directors or other controlling bodies. (4-11-06)
05. Wage Paid by Predecessor. The successor employer may use wages paid by the
predecessor employer to arrive at the wage base for purposes of calculating taxable wages only
when the experience rate of a predecessor employer has been transferred to a successor
employer. Ref. Sections 72-1349(1 ), 72-1351 (5), and 72- 1350(8), Idaho Code.

CONCLUSIONS

After reviewing the record, the Appeals Examiner concludes that, at the time of the transfer of
ownership from Diamond to Rule, there was sufficient evidence to conclude that there was
common ownership, management and control of the two that the experience rate transfer is
mandatory. It seems clear that both Steve Peel and Greg Burkhart were managing both
companies, and there was such a relationship between the companies that they were effectively
controlled by the two men. Rule was engaged in same type of manufacturing as Diamond, Rule
absorbed well over half of Diamond's workforce, and in fact the physical location of the two was
in the same place.
The Appeals Examiner concludes that it has been established by a preponderance of the evidence
that the transfer of the experience rate of Diamond to Rule is mandatory, and shall be done in
accordance with all Department practices and procedures.
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Paul Kime
/
Appeals Examiner
Examinador de Apelaci6nes
Date of Mailing
Fecha De Envio

2/8/12

Last Day To Appeal
-2/22/12
------,Ultimo Dia Para Apelar
APPEAL RIGHTS

You have FOURTEEN (ill DAYS FROM THE DATE OF MAILING to file a written appeal with
the Idaho Industrial Commission. The appeal must be taken or mailed to:
Idaho Industrial Conunission
Judicial Division, IDOL Appeals
P.O. Box 83720
Boise, Idaho 83720-0041
In person:

Idaho Industrial Commission
700 S Clearwater Lane
Boise Idaho 83712

Or transmitted by facsimile to (208) 332-7558 Attn: IDOL Appeals.
If the appeal is mailed, it must be postmarked no later than the last day to apperu. An appeal filed
by facsimile transmission must be received by the Commission by 5:00 p.m., Mountain Time, on
the last day to appeal. A facsimile transffiission received after 5:00 p.m. will be deemed received by
the Commission on the next business day. A late ~ v,rill be dismissed. Appeals filed by any
means with the Appeals Bureau or an Idaho Department of Labor local office will not be accepted
by the Commission. TO EMPLOYERS 'WllO ARE INCORPORATED: Ifyou file an appeal with
the Idaho Industrial Commission, the appeal must be signed by a corporate officer or legal counsel
licensed to practice in the State of Idaho and the signature must include the individual's title. The
Commission will not consider appeals submitted by employer representatives who are not attorneys.
If you request a hearing before the Commission or permission to file a legal brief you must make
these requests through legal counsel licensed to practice in the State ofldaho. Questions should be
directed to the Idaho Industrial Commission, Unemployment Appeals, (208) 334-6024.
If no appeal is filed, this decision will become final and cannot be changed. TO CLAIMANT: If
this decision is changed, any benefits paid will be subject to repayment. If an appeal is filed, you
should continue to report on your claim as long as you are unemployed.
DERECHOS DE APELACION

Usted tiene CATORCE LJ.±) DIAS DESDE LA FECHA DE ENVIO para archivar una apelaci6n
escrita con la Comisi6n Industrial de Idaho. La apelaci6n debe ser llevada o enviada a:
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Idaho Industrial Commission
Judicial Division, IDOL Appeals
P.O. Box 83720
Boise, Idaho 83720-0041
In person:

Idaho Industrial Commission
700 S Clearwater Lane
Boise Idaho 83712

Or transmitted by facsimile to (208) 332-7558 Attn: IDOL Appeals.
Si la apelaci6n es enviada por correo, la fecha en el sello del correo debe ser no mas tarde de la
fecha del ultimo dia en que puede apelar. Una apelaci6n tardada sera descartada. Apelaciones
archivadas con la Agenda de Apelaciones o con la Oficina de Empleo no seran aceptadas por la
Comisi6n. Una apelaci6n archivada por medio de fax debe ser recibida por la comisi6n no mas
tarde de las 5 :00 P.M. Hora Standard de la Montana, del ultimo dia en que puede apelar. Una
transmisi6n de fax recibida despues de las 5:00 P.M. se considerara recibida por la comisi6n, hasta
el pr6ximo dia habil. EMPLEADORES QUE SON INCORPORADOS: Si una apelaci6n es
archivada en la Comisi6n Industrial de Idaho, la apelaci6n tiene que ser jirmada por un ojicial o
representante designado J! la firma debe incluir el tftulo del individuo. Si solicita una audiencia
ante la Comisi6n Industrial, o permiso para archivar un escrito legal, esta solicitud se debera de
hacer por medio de un abogado con licencia para practicar en el estado de Idaho. Preguntas
deben ser dirigidas a la Comisi6n Industrial de Idaho, Unemployment Appeals, (208) 334-6024.
Si ninguna apelaci6n se archiva, esta decision seni la final y no podra cambiarse. AL
RECLAMANTE: Si esta decision se cambia, todos los beneficios pagados estaran sujetos a
reembolso. Si una apelaci6n se archiva, usted deberia de continuar reportando en su reclamo
mientras este desempleado.
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APPEALS BUREAU
IDAHO DEPARTMENT OF LABOR
317 WEST MAIN STREET I BOISE, IDAHO 83 735-0720
(208) 332-3572 / (800) 621-4938
FAX: (208) 334-6440

CERTIFICATE OF SE.RVICE

~ f ")

I hereby certify that on
.,,.,
2_
, a true
and correct copy of Decision of Appeals Examiner was served by regular United States mail
upon each of the following:
Rule Steel Janks Inc
11299 Bass Lane
Caldwell ID 83605-
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LAW OFFICES
CLAUDE V. MARCUS

TELEPHONE

MARCUS, CHRISTIAN, HARDEE & DA VIES LLP

CRAIG MARCUS
BARRY MARcus·
MICHAEL CHRISTIANt
TRENT MARCUS
DANIEL R. HARDEE

(208) 342-3563

THE MARCUS LAW BUILDING

TELEFAX

737 NORTH 7TH STREET
BOISE, IDAHO 83702-5595

(208) 342-2170

BO DAVIES
ANTHONY PANTERA
GREG K. HARDEE
*Also Admitted to the California State Bar
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Idaho Industrial Commission
Judicial Division, IDOL Appeals
P.O. Box 83720
Boise, ID 83 720-0041

Re:

Appeal of Decision of Appeals Examiner in IDOL Appeals Bureau Docket No.
8050-T-2012, Rule Steel Tanks, Inc., Employer v. IDOL

Dear Sir or Madam:
I represent the employer in the above-entitled matter, Rule Steel Tanks, Inc. This
letter constitutes its appeal of the Decision of Appeals Examiner dated February 8, 2012, in
IDOL Appeals Bureau Docket No. 8050-T-2012, Rule Steel Tanks, Inc., Employer v. IDOL, a
copy of which is attached hereto.

Very truly yours,
MARCUS. CHRISTIAN, HARDEE & DA VIES, LLP

Michael Christian
Attorney for Rule Steel Tanks, Inc.

MC:ah
Attachment
cc Greg Burkhart, Rule Steel Tanks, Inc.

MICHAEL CHRISTIAN, ISB No. 4311
MARCUS, CHRISTIAN, HARDEE & DAVIES, LLP
Attorneys at Law
737 North 7th Street
Boise, Idaho 83 702
Telephone:
(208) 342-3563
(208) 342-2170
Telefax:
Attorneys for RULE STEEL TANKS INC

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

RULE STEEL TANKS INC, Appellant

vs.

IDAHO DEPARTMENT OF LABOR,
Respondent

TO:

)
)
)
)
)
)
)
)
)
)
)
)
)
I

DOCKET NUMBER 8050-T-2012

NOTICE OF APPEAL

IDAHO DEPARTMENT OF LABOR, RESPONDENT, AND ITS ATTORNEY OF
RECORD, Cheryl George, Deputy Attorney General, Idaho Department of Labor, 317
West Main Street, Boise, Idaho 83735, AND THE CLERK OF THE ABOVEENTITLED ADMINISTRATIVE AGENCY:
NOTICE IS HEREBY GIVEN THAT:
1.

Appellant, RULE STEEL TANKS, INC., appeals the Decision and Order of the

Idaho Industrial Commission dated May 15, 2012, and the Commission's Order Denying
Reconsideration, dated August 2, 2012, Thomas E. Limbaugh, Chairman, presiding.
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2.

Appellant has a right to appeal the above-described orders to the Idaho Supreme

Court as a matter of right pursuant to IAR 11 (d).
4.

The issues which the Appellant intends to assert on appeal include:
a. Did the Idaho Industrial Commission err by upholding the Decision of the
Appeals Examiner that a transfer of the predecessor employer's
experience rating to Appellant was mandatory under Idaho Code § 721351 A?
b. Did the Idaho Industrial Commission err by failing to determine that
Appellant should only be subject to a partial rating transfer pursuant to
Idaho Code§§ 72-1351A(l)(a) and 72-1351(5)(b)?
c. Was there at most a partial transfer of the predecessor business pursuant to
Idaho Code §§ 72-1351A(l)(a) and 72-1351(b), where most of the
predecessor employer's management personnel were not hired by
Appellant, and almost all of the rehired employees of the predecessor
employer were hired to work in Appellant's own existing lines of
business?

5.

No order has been entered sealing all or any portion of the record in this action.

6.

The matter was submitted to the Idaho Industrial Commission on the briefs and

without hearing, and no transcript of proceedings before the Commission is requested.
7.

The Appellant requests the following documents be included in the Agency's

Record:
a.
b.
c.
d.
d.
e.

Determination of Mandatory Transfer of Experience Rating Account dated
September 19, 2011
Decision of Appeals Examiner, dated February 8, 2012.
Brief of Employer in Support of Appeal, dated March 23, 2012.
Transcript of telephonic hearing conducted by Appeals Examiner Paul
Kime on February 2, 2012.
Decision and Order oflndustrial Commission dated May 15, 2012.
Motion for Partial Reconsideration dated June 4, 2012.
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f.
g.

8.

Order Denying Reconsideration dated August 2, 2012.
All Exhibits submitted by both parties for telephonic hearing conducted by
Appeals Examiner Paul Kime on February 2, 2012 (Department of Labor
Exhibits 1-13 and Employer's Exhibits A-G).

I certify:
a.
b.
d.
e.

That a copy of this Notice of Appeal has been served on the reporter.
That the Clerk of the Idaho Industrial Commission has been paid the
estimated fee for preparation of the Agency's Record.
That the appellate filing fee has been paid.
That service has been made upon all parties required to be served pursuant
to Rule 20, I.AR.

DATED this 13th day of September, 2012.
MARCUS, CH¥ IAN, HARDEE & DAVIES, LLP

(

\
Michael Christian
Attorneys for RULE STEEL TANKS INC
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CERTIFICATE OF SERVICE

I hereby certify that on this 13th day of September, 2012, I caused to be served a
true and correct copy of the foregoing NOTICE OF APPEAL in the above-referenced matter by
the method indicated below, and addressed to the following:
Cheryl George
Deputy Attorney General
Idaho Department of Labor
31 7 West Main Street
Boise, Idaho 83735
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HAND DELIVER
--+-"----US. MAIL
- - - OVERNIGHT MAIL
_ _ _ TELECOPY (FAX)

APPEALS BUREAU
IDAHO DEPARTMENT OF LABOR
317 \VEST :rv1AIN STREET I BOISE, IDAHO 83 735-0720
(208) 332-3572 I (800) 621-4938
FAX: (208) 334-6440
RULE STEEL TANKS INC,
Employer
vs.
DOCKET NUMBER 8050-T-2012

IDAHO DEPARTMENT OF LABOR
DECISION OF APPEALS EXAMINER

DECISION

The transfer of the predecessor's experience rate to Employer is mandatory.
The Determination of Mandatory Transfer of Experience Rating Account dated September 19,
2011 is hereby AFFIRMED.
HISTORY OF THE CASE

The employer filed a timely protest of the Determination of Mandatory Transfer of Experience
Rating Account, holding him liable for a mandatory rate transfer. The above-entitled matter was
heard by Paul Kime, Appeals Examiner of the Idaho Department of Labor, on February 02,
2012, by telephone in the City of Boise, in accordance with §72-1368 (6) of the Idaho
Employment Security Law.
The employer, Rule Steel Tanks Inc appeared, represented by Michael Christian, Attorney at
Law. Appearing on Employer's behalf and providing testimony:
Steve Peel, CEO
Greg Burkhart, President

Idaho Department of Labor appeared, represented by Cheryl George, Deputy Attorney General.
Appearing on behalf of the Department of Labor and providing testimony:
Joanna Henry, Financial Specialist Sr.
Lee Nussgen, UI Technical Services Specialist
Exhibits 1, IA, and 2 through 13, and Employer's Exhibits A - G were entered into and made a
part of the record at the hearing without objection.
ISSUES

The issues before the Appeals Examiner are as follows:
Whether the Employer's Experience Rating Account was transferred to its successor
properly, in accordance with Idaho Code Section 72-1351A.
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FINDINGS OF FACT

Additional facts or testimony may exist in this case. However, the Appeals Examiner
outlines only those that are relevant to the decision and those based upon reliable evidence.
Based on the exhibits and testimony in the record, the following facts are found:
1.

Rule Steel Inc. is an Idaho corporation formed in 1980 (hereinafter referred to as "Rule").

2.

Diamond Z Trailer, Inc. is an Idaho corporation formed in 1988. (hereinafter referred to
as "Diamond").

3.

Diamond's main business 2008 and 2009 was the production of grinders used m
construction.

4.

Rule's main business in 2008 and 2009 was the production of steel containers.

5.

Starting in 2008, the economic dO\vnturn caused Diamond to lose most of its business.

6.

In May, 2009, Diamond laid off its remaining 60 employees.

7.

, In June, 2009, Rule hired 42 of Diamond's laid off employees.

8.

Diamond had been leasing fabricating space from Rule. When Diamond laid off its
employees, Rule took back the fabricating space. The employees hired from Diamond
were housed in that space apparently.

9.

In 2008, Steve Peel was the CEO and Secretary of Diamond. Gary Burkhart was the
President of Diamond. Exhibit 5, p. 2.

10.

In 2009, Steve Peel was listed as Secretary for Diamond. Exhibit 5, p. 3.

11.

In 2009 Steve Peel was listed as the Secretary for Rule. Gary Burkhart was listed as the
Treasurer and President for Rule. Exhibit 5, p. 4.

12.

In 2010, Steve Peel was listed as the Secretary for Rule, and Greg Burkhart was listed as
the Treasurer and President. Exhibit 5, p. 5.

13.

Both Rule and Diamond have their respective logos and hyperlinks on the website for
each of them.

14.

Both Rule and Diamond had the same physical address, 11299 Bass Lane, Caldwell,
Idaho.

15.

Les Pollard was listed as the I;fR contact person for both Rule and Diamond.

16.

After Diamond ceased operations, Rule began offering grinders as part of its products.
AUTHORITY

72-1315. Covered employer. "Covered employer" means:
(1) Any person who, in any calendar quarter in either the current or preceding calendar year paid
for services in covered employment wages of one thousand five hundred dollars ($1,500) or
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more, or for some pomon
day in each of twenty (20) different ca dar weeks, whether or
not consecutive, in either the current or preceding calendar year employed at least one (1)
individual, irrespective of whether the same individual was in employment in each such day. For
purposes of this subsection there shall not be taken into account any wages paid to, or in
employment of, an employee performing domestic services referred to in subsection (8) of this
section.
(2) All individuals performing services within this state for an employer who maintains two (2)
or more separate establishments within this state shall be deemed to be performing services for a
single employer.
(3) Each individual engaged to perform or assist in performing the work of any person in the
service of an employer shall be deemed to be employed by such employer for all the purposes of
this chapter, whether such individual was engaged or paid directly by such employer or by such
person, provided the employer had actual or constructive knowledge of the work.
(4) Any employer, whether or not an employer at the time of acquisition, who acquires the
organization, trade, or business or substantially all the assets thereof, of another who at the time
of such acquisition was a covered employer.
(5) In the case of agricultural labor, any person who:
(a) During any calendar quarter in the calendar year or the preceding calendar year paid
wages in cash of twenty thousand dollars ($20,000) or more for agricultural labor; or
(b) On each of some twenty (20) days during the calendar year or during the preceding
calendar year, each day being in a different calendar week, employed at least ten (10) individuals
in employment in agricultural labor for some portion of the day.
(c) Such labor is not agricultural labor when it is performed by an individual who is an
alien admitted to the United States to perform agricultural labor pursuant to sections 214(c) and
1O1 (a)(l 5)(H) of the immigration and nationality act, unless the individual is required to be
covered by the federal unemployment tax act.
(6) A licensed farm labor contractor, as provided in chapter 16, title 44, Idaho Code, who
furnishes any individual to perform agricultural labor for another person.
(7) An unlicensed, nonexempt farm labor contractor, as provided in chapter 16, title 44, Idaho
Code, who furnishes any individual to perform agricultural labor for another person not treated
as a covered employer under subsection (5) of this section. If an unlicensed, nonexempt farm
labor contractor furnishes any individual to perform agricultural labor for another person who is
treated as a covered employer under subsection (5) of this section, both such other person and the
unlicensed, nonexempt farm labor contractor shall be jointly and severally liable for any moneys
due under the provisions of this chapter.
(8) In the case of domestic service in a private home, local college club, or local chapter of a
college fraternity or sorority, any person who during any calendar quarter in the calendar year or
the preceding calendar year paid wages in cash of one thousand dollars ($1,000) or more for such
service.
A person treated as a covered employer under this subsection (8) shall not be treated as a covered
employer with respect to wages paid for any service other than domestic service referred to in
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this subsection (8) uniess
person is treated as a covered employ
nder subsection (I) or
(5) of this section, with respect to such other service.
(9) Any governmental entity as defined in section 72-1322C, Idaho Code.
(10) A nonprofit organization as defined in section 72-1322D, Idaho Code.
( 11) An employer who has elected coverage pursuant to the provisions of subsection (3) of
section 72-1352, Idaho Code.

72-13 5 lA. Mandatory transfers of experience rating accounts and federal conformity provisions
regarding transfers of experience and assignment of rates. Notwithstanding any other provision
ofthis chapter, the following shall apply regarding transfers of experience and assignment of
rates:
(1) (a) If a covered employer transfers its trade or business, or a portion thereof, to another
employer, whether or not a covered employer within the meaning of section 72-1315, Idaho
Code, and, at the time of the transfer, there is substantially common ownership, management or
control of the two (2) employers, then the experience rating account attributable to the
transferred trade or business shall be transferred to the employer to whom such business is so
transferred. The rates of both employers shall be recalculated using the methods provided in
section 72-1351(5)(b) and either (c)(i) or (c)(ii), Idaho Code. Whenever such mandatory transfer
involves only a portion of the experience rating record, and the predecessor or successor
employers fail within ten (10) days after notice to supply the required payroll information, the
transfer may be based on estimates of the allocable payrolls.
(b) If, following a transfer of experience under paragraph (a) ofthis subsection (1), the director
determines that a substantial purpose of the transfer of the trade or business was to obtain a
reduced liability for contributions, then the experience rating accounts of the employers involved
shall be combined into a single account and a single rate shall be assigned to such account.
(2) Whenever a person who is not a covered employer under this chapter at the time such person
acquires the trade or business of a covered employer, the experience rating account of the
acquired business shall not be transferred to such person if the director finds that such person
acquired the business primarily for the purpose of obtaining a lower rate of contributions.
Instead, such person shall be assigned the standard rate for new employers under section 721350, Idaho Code. In determining whether the trade or business was acquired primarily for the
purpose of obtaining a lower rate of contributions, the director shall use objective factors which
may include, but are not limited to, the cost of acquiring the business, whether the person
continued the business enterprise of the acquired business, how long such business enterprise
was continued, or whether a substantial number of new employees were hired for performance of
duties unrelated to the business activity conducted prior to acquisition.
(3) (a) It shall be a violation of this section if a person:
(i) Makes an:y false statement to the department when the maker knows the statement to
be false or acts with deliberate ignorance of or reckless disregard for the truth of the matter or
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willfully fails to disclose a
trade or business;

erial fact to the department in connect

with the transfer of a

(ii) Prepares any false or antedated report, form, book, paper, record, written instrument,
or other matter or thing in connection with the transfer of a trade or business with the intent to
submit it or allow it to be submitted to the department as genuine or true;
(iii) Knowingly violates or attempts to violate subsection (1) or (2) of this section or any
other provision of this chapter related to determining the assignment of a contribution rate or an
experience rate; or
(iv) Knowingly advises another person in a way that results in a violation or an
attempted violation of subsection (1) or (2) of this section or any other provision of this chapter
related to determining the assignment of a contribution rate or an experience rate.
(b) If a person commits any of the acts described in paragraph (a) ofthis subsection (3), the
person shall be subject to the following penalties:
(i) If the person is a covered employer, a civil money penalty often percent (10%) of
such person's taxable wages for the four (4) completed consecutive quarters preceding the
violation shall be imposed for such year and said penalty shall be deposited in the state
employment security administrative and reimbursement fund as established by section 72-1348,
Idaho Code.
(ii) If the person is not a covered employer, such person shall be subject to a civil money
penalty of not more than five thousand dollars ($5,000) for each violation. Any such penalty
shall be deposited in the state employment security administrative and reimbursement fund as
established by section 72-1348, Idaho Code.
(4) Every person who knowingly makes any false statement to the department or knowingly
fails to disclose a material fact to the department in connection with the transfer of a trade or
business, or knowingly prepares any false or antedated report, form, book, paper, record, written
instrument, or other matter or thing in connection with the transfer of a trade or business with the
intent to submit it or allow it to be submitted to the department as genuine or true, or knowingly
violates or attempts to violate subsection (1) or (2) of this section or any other provision of this
chapter related to determining the assignment of a contribution rate or an experience rate, or
knowingly advises another person to act in a way that results in a violation or an attempted
violation of subsection (1) or (2) of this section or any other provision of this chapter related to
determining the assignment of a contribution rate or an experience rate, shall be guilty of a
felony punishable as provided in section 18-112, Idaho Code.
(5) For purposes of this section:
(a) An employer's experience rating account shall consist of the actual contribution, benefit and
taxable payroll experience of the employer and any amounts due from the employer under this
chapter. When a transferred experience rating account includes amounts due from the employer
under this chapter, both the predecessor employer and the successor employer shall be jointly
and severally liable for those amounts.
(b) "Knowingly" means having actual knowledge of or acting with deliberate ignorance of or
reckless disregard for the prohibition involved.
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(c) "Person" has the meani _given such term by section 7701(a)(l)
he Internal Revenue
Code of 1986 (26 U.S.C. 7701(a)(l)).
(d) A "transfer of a trade or business" occurs whenever a person in any manner acquires or
succeeds to all or a portion of a trade or business. Factors the department may consider when
determining whether a transfer of a trade or business has occurred include, but are not limited to,
the following:
(i) Whether the successor continued the business enterprise of the acquired business;
(ii) \Vhether the successor purchased, leased or assumed machinery and manufacturing
equipment, office equipment, business premises, the business or corporate name, inventories, a
covenant not to compete or a list of customers;
(iii) Continuity of business relationships with third parties such as vendors, suppliers and
subcontractors;
(iv) A transfer of good will;
(v) A transfer of accounts receivable;
(vi) Possession and use of the predecessor's sales correspondence; and
(vii) Whether the employees remained the same.
(e) "Trade or business" includes, but is not limited to, the employer's workforce. The transfer of
some or all of an employer's workforce to another employer shall be considered a transfer of a
trade or business when, as the result of such transfer, the transferring employer no longer
performs trade or business with respect to the transferred workforce, and such trade or business
is performed by the employer to whom the workforce is transferred.
(f) "Violates or attempts to violate" includes, but is not limited to, intent to evade,
misrepresentation or willful nondisclosure.
(6) The director shall establish procedures to identify the transfer or acquisition of a business for
purposes of this section.
(7) This section shall be interpreted and applied in such a manner as to meet the minimum
requirements contained in any guidance or regulations issued by the United States department of
labor.
IDAPA 09.01.35.221 provides:
221.TRANSFER OF EXPERIENCE RATING.
Upon request, employers shall be informed of the requirements for transferring an experience
rating record. Notification shall be issued to interested parties when an experience rating record
transfer request fs made. Ref. Sections 72-1351 and 72-1351A, Idaho Code. (4-11-06)
01. Mandatory Transfer of Rate. An experience rating record transfer shall be
mandatory ifthere is a transfer of trade or business and ownership or management or control is
substantially the same between the predecessor and successor. The parties in interest shall be
notified of such transfer of experience as determined from the facts applicable to the case. Such
determination may be appealed as provided in Ref. Section 72-1351A, 72-1361, Idaho Code. (58-09)
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02. Partial Experie .,., Rate Transfers. The following meth is used to compute the
pro-rata share of the experience rate account that is to be transferred from the predecessor to a
successor. The pro-rata share is determined by dividing the gross payroll associated with the
portion of the business acquired by the total gross payroll for the entire business operations for
the same time period. The time period upon which this computation is based is the four (4) most
recently completed quarters as reported by the predecessor prior to the date of acquisition or
change in entity. (4-11-06)
03. Continued Predecessor Employment for Liquidation. \Vhen a total transfer of
experience rating record has been completed and it is found that the predecessor employer
continues to have employment in connection with the liquidation of his business, such employer
shall continue to pay contributions at the assigned rate for the period of liquidation but not to
extend beyond the balance of the rate year. Ref. Section 72-1351, Idaho Code. (3-19-99)
04. Management or Ownership or Control Substantially the Same. For the purposes
of Subsection 72-1351A, Idaho Code, in determining whether the ownership or management or
control of a successor is substantially the same as the ownership or management or control of the
predecessor factors to be considered include, but are not limited to, the extent of policy making
authority, the involvement in daily management of operations, the supervision over the
workforce, the percentage of ownership of shares or assets, and the involvement on boards of
directors or other controlling bodies. (4-11-06)
05. Wage Paid by Predecessor. The successor employer may use wages paid by the
predecessor employer to arrive at the wage base for purposes of calculating taxable wages only
when the experience rate of a predecessor employer has been transferred to a successor
employer. Ref. Sections 72-1349(1), 72-1351(5), and 72- 1350(8), Idaho Code.

CONCLUSIONS
After reviewing the record, the Appeals Examiner concludes that, at the time of the transfer of
ownership from Diamond to Rule, there was sufficient evidence to conclude that there was
common ownership, management and control of the two that the experience rate transfer is
mandatory. It seems clear that both Steve Peel and Greg Burkhart were managing both
companies, and there was such a relationship between the companies that they were effectively
controlled by the two men. Rule was engaged in same type of manufacturing as Diamond, Rule
absorbed well over half of Diamond's workforce, and in fact the physical location of the two was
in the same place.
The Appeals Examiner concludes that it has been established by a preponderance of the evidence
that the transfer of the experience rate of Diamond to Rule is mandatory, and shall be done in
accordance with all Department practices and procedures.
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Appeals Examiner
Examinador de Apelaci6nes
Date of Mailing
Fecha De Envfo

2/8/12

Last Day To Appeal
2/22/12
------Ulti rn o Dia Para Apelar
APPEAL RIGHTS

You have FOURTEEN il4} DAYS FROM THE DATE OF MAILING to file a written appeal with
the Idaho Industrial Commission. The appeal must be taken or mailed to:
Idaho Industrial Commission
Judicial Division, IDOL Appeals
P.O. Box 83720
Boise, Idaho 83 720-0041
In person:

Idaho Industrial Commission
700 S Clearwater Lane
Boise Idaho 83712

Or transmitted by facsimile to (208) 332-7558 Attn: IDOL Appeals.

If the appeal is mailed, it must be postmarked no later than the last day to appeal. An appeal filed
by facsimile transmission must be received by the Commission by 5 :00 p.m., Mountain Time, on
the last day to appeal. A facsimile transmission received after 5 :00 p.m. will be deemed received by
the Commission on the next business day. A late appeal will be dismissed. Appeals filed by any
means with the Appeals Bureau or an Idaho Department of Labor local office VYrill not be accepted
by the Commission. TO EMPLOYERS WHO ARE INCORPORATED: Jfyoujile an appeal with
the Idaho Industrial Commission, the appeal must be signed by a corporate officer or legal counsel
licensed to practice in the State of Idaho and the signature must include the individual's title. The
Commission will not consider appeals submitted by employer representatives who are not attorneys.
If you request a hearing before the Commission or permission to file a legal brief you must make.
these requests through legal counsel licensed to practice in the State of Idaho. Questions should be
directed to the Idaho Industrial Commission, Unemployment Appeals, (208) 334-6024.
If no appeal is filed, this decision will become final and cannot be changed. TO CLAIMANT: If
this decision is changed, any benefits paid will be subject to repayment. If an appeal is filed, you
should continue to report on your claim as long as you are unemployed.
DERECHOS DE APELACION

Usted tiene CATORCE .Qil DIAS DESDE LA FECHA DE ENVIO para archivar una apelaci6n
escrita con la Comisi6n Industrial de Idaho. La apelaci6n debe ser llevada o enviada a:
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Idaho Industrial Commission
Judicial Division, IDOL Appeals
P.O. Box 83720
Boise, Idaho 83 720-0041
In person:

Idaho Industrial Commission
700 S Clearwater Lane
Boise Idaho 83712

Or transmitted by facsimile to (208) 332-7558 Attn: IDOL Appeals.
Si la apelacion es enviada por correo, la fecha en el sello del correo debe ser no mas tarde de la
fecha del ultimo dia en que puede apelar. Una apelaci6n tardada sera descartada. Apelaciones
archivadas con la Agencia de Apelaciones o con la Oficina de Empleo no seran aceptadas por la
Comision. Una apelacion archivada por medio de fax debe ser recibida por la comision no mas
tarde de las 5:00 P.M. Hora Standard de la Montafia, del ultimo dia en que puede apelar. Una
transmision de fax recibida despues de las 5:00 P.M. se considerara recibida por la comision, hasta
el proximo dia habil. EMPLEADORES QUE SON INCORPORADOS: Si una apelaci6n es
archivada en la Comisi6n Industrial de Idaho, la apelaci6n tiene que ser firmada par un oficial o
representante designado }'. la firma debe incluir el tftulo del individuo. Si solicita una audiencia
ante la Comisi6n Industrial, o permiso para archivar un escrito legal, esta solicitud se debera de
hacer par media de un abogado con licencia para practicar en el estado de Idaho. Preguntas
deben ser dirigidas a la Comisi6n Industrial de Idaho, Unemployment Appeals, (208) 334-6024.
Si ninguna apelaci6n se archiva, esta decision sera la final y no podra cambiarse. AL
RECLAMANTE: Si esta decision se cambia, todos los beneficios pagados estaran sujetos a
reembolso. Si una apelacion se archiva, usted deberia de continuar reportando en su reclamo
mientras este desempleado.
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APPEALS BUREAU
IDAHO DEPARTMENT OF LABOR
317 WEST MAIN STREET I BOISE, IDAHO 83735-0720
(208) 332-3572 / (800) 621-4938
FAX: (208) 334-6440

CERTIFICATE OF SERVICE

~

? _. j

2_

,

I hereby certify that on
..a true
and correct copy of Decision of Appeals Examiner was served by regular United States mail
upon each of the following:

Rule Steel Tanks Inc
11299 Bass Lane
Caldwell ID 83605-
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LAW OFFICES

FIRSTCU-ISS M/'dl

MARCUS, CHRISTIAN,
HARDEE & DAVIES, LLP
THE MARCUS LAW BUILDING
737 NORTH ?TH STREET
BOISE, IDAHO 83702-5595

ZIP 83702
011010628866

7n,n FEB 2 \ P t: 02
RECEIVED
, ,
\NOUSTR1AL COMMISSION
Idaho Industrial Commission
Judicial Division, IDOL Appeals
P.O. Box 83720
Boise, ID 83720-0041

\

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
RULE STEEL TANKS, INC.,
Account# 1069748,
Employer,
vs.
IDAHO DEPARTMENT OF LABOR.

)
)
)
)
)
)

~~~~~-~~~~~~~~~~)

IDOL# 8050-T-2012

NOTICE OF FILING

0lt:1\P(~t~

PLEASE TAKE NOTICE: The Industrial Commission:has r~~eived {:fn appeal from a
decision of an. Appeals Examiner of the Idaho Department of Labor. A copy of the appeal is
enclosed, along with a copy of the Commission's Rules of Appellate Practice and Procedure.
PLEASE READ ALL THE RULES CAREFULLY
The Industrial Commission promptly processes all unemployment appeals in the order
received. In the mean time, you may want to visit our web site for more information:
\Vww.iic.idaho. gov.
The Commission will make its decision in this appeal based on the record of the
proceedings before the Appeals Examiner of the Idaho Department of Labor.

INDUSTRIAL COMMISSION
'UNEMPLOYMENT APPEALS DIVISION
POST OFFICE BOX 83720
BOISE IDAHO 83720-0041
(208) 334-6024
Calls Received by the Industrial Commission May Be Recorded

NOTICE OF FILING OF APPEAL-1

CERTIFICATE OF SERVICE

I hereby certify that on the 23rd day of February, 2012 a true and correct copy of the
Notice of Filing of Appeal (Transcript of Hearing to be served at later date) was served by
regular United States mail upon the following:
APPEAL:
MICHAEL CHRISTIAN
MARCUS, CHRISTIAN, HARDEE & DAVIES
737 NORTH 7TH STREET
BOISE, IDAHO 83702
DEPUTY ATTORNEY GENERAL
IDAHO DEPARTMENT OF LABOR
STATE HOUSE MAIL
317 W MAIN STREET
BOISE ID 83735

aas
A~fatant C~mission Secretary
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REQUEST FOR PERMISSION TO
FILE BRIEF

Pursuant to R.A.P.P. 5, the Employer Appellant, RULE STEEL TANKS INC.,
requests permission to submit argument by written briefs.

REQUEST FOR PERMISSION TO FILE BRIEF - Page 1

DATED this _ _ day of February, 2012.

Michael Christian
Attorneys for RULE STEEL TANKS INC
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CERTIFICATE OF SERVICE
I hereby certify that on this
day of February, 2012, I caused to be served a
true and correct copy of the foregoing REQUEST FOR PERMISSON TO FILE BRIEF in the
above-referenced matter by the method indicated below, and addressed to the following:
Cheryl George
Deputy Attorney General
Idaho Department of Labor
31 7 West Main Street
Boise, Idaho 83735

- - - HAND DELIVER
U.S. MAIL
OVERNIGHT
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--_ _ _ TELECOPY (FAX)

Joanna Henry
Financial Specialist Senior
Idaho Department of Labor
4514 Thomas Jefferson Street
Caldwell, Idaho 83605
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Lee Nussgen
UI Technical Services Specialist
Idaho Department of Labor
31 7 West Main Street
Boise, Idaho 83735

Larry Ingram
UI Operations Manager
Idaho Department of Labor
317 West Main Street
Boise, Idaho 83735
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LAWRENCEG. WASDEN
ATTORNEY GENERAL
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Deputy Attorneys General
Idaho Department of Labor
31 7 W. Main Street
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
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IDAHO DEPARTMENT OF LABOR.
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IDOL NO. 8050-T-2012

NOTICE OF APPEARANCE
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TO THE ABOVE-NAMED PARTIES:
Please be advised that the undersigned Deputy Attorney General representing the
Idaho Department of Labor hereby enters the appearance of said attorneys as the
attorneys of record for the State of Idaho, Department of Labor, in the above-entitled
proceeding.

By statute, the Department of Labor is a party to all unemployment

insurance appeals in Idaho.
DATED this iZlday of February, 2012.
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that a copy of the foregoing NOTICE OF APPEARANCE,
was mailed, postage prepaid, this
MICHAEL CHRISTIAN
737 NORTH 7TH ST
BOISE ID 83702-5595
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I hereby certify that on the 2nd day of March, 2012, a true and correct copy of
Employer's Request to file a Brief filed February 27, 2012 was served by regular United
States mail upon the following:
DEPUTY ATTORNEY GENERAL
IDAHO DEPARTMENT OF LABOR
STATE HOUSE MAIL
317 W MAIN STREET
BOISE ID 83735
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Copy of the February 2, 2012 Hearing Transcript in the Above Matter was served by regular
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MICHAEL CHRISTIAN
MARCUS, CHRISTIAN, HARDEE & DAVIES
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RULE STEEL TANKS INC,
Employer Acct# 0001069748,
Employer,
vs.
IDAHO DEPARTMENT OF LABOR.

)
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)
)
)
)
)

IDOL# 8050-T-2012
ORDER ESTABLISHING BRIEFING
SCHEDULE

E

Employer, Rule Steel Tanks, Inc., through counsel, appeals a Decision issued.by an Idaho
Department of Labor ("IDOL") Appeals Examiner finding that the transfer of the predecessor's
experience rate to Employer is mandatory. Employer requests an opportunity to provide a legal
brief in support of its position. (Employer's Request for Briefing, filed February 27 2012). As
provided for under Rule 5(A) of the Rules of Appellate Practice and Procedure under the Idaho
Employment Security Law ("R.A.P.P."), effective as amended January 1, 2012, the Commission
grants Employer's request.
All briefs must comply

~rith

the R.A.P.P. and be based upon the evidence as established

in the evidentiary record.
ORDER ESTABLISHING BRIEFING SCHEDULE

The Commission sets forth the following briefing schedule:
Employer's brief is due by the close of business, or 5:00 p.m. Mountain Time, on
Monday, March 26, 2012.
IDOL may reply v.rithin ten (7) days of the receipt of Employer's brief.
DATED this
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2012.
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I hereby certify that on the
of
2012, a true and correct copy
of Order Establishing Briefing Schedule was served by regular United States mail upon each
of the following:
MICHAEL CHRISTIAN
MARCUS, CHRISTIAN, HARDEE & DAVIES
737 NORTH 7TH STREET
BOISE, IDAHO 83702
DEPUTY ATTORNEY GENERAL
IDAHO DEPARTMENT OF LABOR

STATE HOUSE MAIL
317 W MAIN STREET
BOISE ID 83735
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MICHAEL CHRISTIAN, ISB No. 4311
MARCUS, CHRISTIAN, HARDEE & DAVIES, LLP
Attorneys at Law
737 North 7th Street
Boise, Idaho 83 702
Telephone:
(208) 342-3563
Telefax:
(208) 342-2170
Attorneys for RULE STEEL TANKS INC

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

RULE STEEL TANKS INC,
Employer Account # 00010697 48

vs.

IDAHO DEPARTMENT OF LABOR

)
)
)
)
)
)
)
)
)
)
)
)
)
I

DOCKET NUMBER 8050-T-2012

BRIEF IN SUPPORT OF
EMPLOYER'S APPEAL

Employer Rule Steel Tanks, Inc. ("Rule") submits this memorandum in support of
its appeal. This case involves Rule's attempt to help unemployed workers in need, putting most
to work in its existing business, and being penalized by the Department for its good faith effort
by being subjected to a total mandatory rating transfer Determination.

A.

The Department's initial Decision and Rule's appeal.

The Department issued its Determination of Mandatory Transfer of Experience
Rating ("Determination") on September 19, 2011. See Exhibit 3.
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The Department concluded:

"Successor [Rule] succeeds to, or acquired all or substantially all of the business owned by
Predecessor and the business transferred to Successor on January 1, 2010."

It based this

conclusion on the following "findings of fact":
1. Ownership is substantially the same between Predecessor and Successor.
2. Management is substantially the same between Predecessor and Successor.
3. Control is substantially the same between Predecessor and Successor.
4. The successor continued the business enterprise of the acquired business.
These "findings" were unsupported by any analysis or reference to specific facts.
Nothing in the Determination explains the selection of January 1, 2010 as the transfer date.
Based on the findings, the Department determined: "The transfer of Diamond Z
Trailer, Inc. experience rating account to Rule Steel Tanks, Inc. is mandatory under Idaho Code
Section 72-1351A." Rule Steel timely appealed the Determination. A telephone appeal hearing
was held on February 2, 2012.
B.

Relevant testimony from the appeal hearing.
a. Joanna Henry.

The Department's investigator, Joanna Henry, testified that her decision that Rule
was subject to a mandatory rate transfer pursuant to Idaho Code § 72-1351 (a) was based on:
(a)

Common ownership between Rule and Diamond Z. Ms. Henry

asserted that both companies were owned by Steve Peel and Greg Burkhart.
Common management of both companies. Ms. Henry testified that

(b)

Greg Burkhart "is currently and has previously been a manager of Rule Steel," Steve Peel "was
the manager of Diamond Z prior to the business ceasing operation," and he "currently holds a
position with Rule Steel and is the primary contact," both Mr. Peel and Mr. Burkhart "are
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corporate officers in both companies," and both "can and have made financial and other business
related decisions for Rule Steel and for Diamond Z." She based these conclusions mostly on a
single phone conversation with Mr. Peel 1 and on annual report filings by both companies with
the Idaho Secretary of State.
(c)

She concluded that a transfer of a trade or business based on the

conclusion that Rule "did continue the manufacturing of Diamond Z products after Diamond Z
ceased their operation," Rule "did acquire some equipment form Diamond Z through
negotiations with creditors," Rule "kept the Diamond Z name because it had value in the
marketplace," it leases and occupies property that was formerly leased by Diamond Z, it uses
"some of the same vendors as Diamond Z, specifically steel vendors," Rule acquired the
goodwill and receivables of Diamond Z, and 73% of former Diamond Z employees were hired
by Rule after Diamond Z ceased operations. Transcript, pp. 11-26.
On cross-examination, while Ms. Henry had earlier asserted that "Rule
Steel had taken over fabrication of the grinders that Diamond Z previously fabricated,"
Transcript, p. 13, 11. 3-4, she acknowledged that Diamond Z ceased operations in June 2009, and
Rule Steel did not begin manufacturing grinders until "sometime between January and December
of 2010." Id., p. 28, 11. 10-16. She did not know the specific dates when Rule manufactured
grinders in 2010. Id., p. 28, 11. 16-21.
Ms. Henry admitted that she did not know when during the third quarter of
2009 Rule Steel hired former Diamond Z employees. Id., p. 30, 11. 10-13. She admitted, "I don't

The initial Determination by the Department was by letter dated September 19, 2011. However,
Ms. Henry admitted that her conversation with Mr. Peel did not occur until October 6, 2011. Transcript, p. 39, 11. 211. Likewise, the company website screen shots used by the Department during the appeal hearing, and the
information regarding Rule's telephone receptionist practices, were not generated until October 2011, after the
Determination was made. In other words, the Department backfilled factual deficiencies in its Determination.
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have hired dates or some discharge dates for any of the employees, so I can't testify as to the
time period between when they were laid off from Diamond Z and when they actually started
with Rule Steel." Id., p. 31, 11. 8-12.
She admitted that her testimony regarding the phone numbers used by
Rule Steel was based only on a phone call she made in September or October of 2011 - two and
a quarter years after Diamond Z ceased operations. Id., p. 31, 1. 30 - p. 32, 1. 22.
She admitted that the annual report filings by Rule and Diamond Z
reflected only the status of those companies as of the date the reports were filed, and the reports
did not provide information for any point earlier in the year. Id., p. 32, 1. 23 - p. 33., 1. 9. She
assumed there had been no change during the time between filings, but had no evidence to

support that assumption. Id., p. 33, 1. 9-16.
Ms. Henry admitted that the Rule Steel and Diamond Z website screen
shots that the Department submitted as Exhibits 8 and 9 for the hearing were printed on October
13, 2011 - again, over two years after Diamond Z ceased operations. Id., p. 33, 1. 17 -p. 34, 1. 2.
Ms. Henry started her investigation late September to early October of 2011. Id., p. 34, 11. 1314. 2
Ms. Henry admitted that her assertion that Greg Burkhart was an owner of
Rule Steel was based on the company's filings with the Idaho Secretary of State (Exhibit 5),
which in fact only list him as a corporate officer. Id., p. 34, 11. 15 - p. 35, 1. 17. Ms. Henry then
attempted to assert that her conclusion was also based on internal computer records of the
Department, but no such records were made part of the record, and Rule Steel objected to Ms.
Henry's testimony to that effect as a result. Id.

In addition, the website screen shots were obtained after the Department made its initial
Determination ofa mandatory rate transfer on September 19, 2011. Transcript, p. 39, 11. 5-8
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With respect to the former Diamond Z employees hired by Rule,
astonishingly, Ms. Henry did not inquire regarding where in Rule's business those workers were
deployed, i.e., whether they were in fact put to work on what several months before had been

Id., p. 36, 11. 4 - 22.

Diamond Z business.

She admitted she had no information in her

investigation files regarding what work the former Diamond Z employees did once they were
hired by Diamond Z. Id., p. 36, 1. 23 -p. 37, 1. 2.
While Ms. Henry asserted that Mr. Peel told her he reached an agreement
to acquire assets from Diamond Z through negotiation with its creditors, she admitted that she
obtained no documentation regarding the transfer of assets. Id., p. 38, 11. 7 - 15.
Finally, while Ms. Henry earlier testified that part of her decision was
based on the conclusion that Rule and Diamond Z shared vendors, she admitted that she didn't
know who the vendors were or how many there were. Id., p. 40, 11. 11-13. She admitted that
Steve Peel informed her that Rule and Diamond Z had shared a steel vendor simply because
there were few available steel vendors from which to purchase, and all metal fabricating
companies used the same steel vendors. Id., p. 40, 11. 17-23. Eventually, she admitted that the
sharing of a common vendor prior to Diamond Z' s demise was not indicative of a transfer of
Diamond's Z's business. Id., p. 41, 11. 1-5.
At no point did Ms. Henry explain why the Department determined the
transfer date to be January 1, 2010.
To summarize Ms. Henry's testimony:
1.

She did not know when 42 of the 60 the employees terminated by

Diamond Z in June 2009 were hired by Rule Steel during the next quarter, or when two more
former Diamond Z employees were hired by Rule Steel during the fourth quarter of 2009;
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2.

She did not know - and did not ask -- where in Rule Steel's

business the 44 former Diamond Z workers were deployed, i.e., whether they were actually put
to work on what was formerly Diamond Z business;
3.

She did not know when, after Diamond Z ceased manufacturing

grinders in June 2009, Rule Steel began manufacturing grinders in 2010, and admitted that there
was at least a six month gap;
4.

Her conclusion that Greg Burkhart was an owner of either

company was an "assumption" based on his status as an officer of either company;
5.

Her information regarding telephone and website practices of the

companies was from October 2011, over two years after the alleged transfer took place; and
6.

Her assertion that Rule acquired assets directly from Diamond Z

was based entirely on her report of a telephone conversation with Mr. Peel over two years after
the alleged transfer took place, and she made no effort to seek documentation of the acquisition.
b. Lee Nussgen.

Lee Nussgen next testified regarding her calculation for the Department of the
rate transfer from Diamond Z to Rule Steel. She testified that she simply combined the ratings
for the two companies, i.e., made a total rating transfer. Transcript, pp. 46, 11. 2-19. On crossexamination, she admitted that it was Ms. Henry who made the determination to engage in a total
rate transfer.

Id., p. 47, 11. 10-23. Notably, when Rule's counsel had earlier attempted to

question Ms. Henry regarding how the rating transfer was calculated, particularly whether a pro
rata allocation for a partial rating transfer had been performed pursuant to LC. § 72-1351(5), the
Department objected and indicated that "Ms. Nussgen will. . . testify as to that type of
information." Id., p. 37, 11. 12-20. The Department thus appears to have evaded the issue. As a
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result, the Department provided no explanation on the record as why, even though only about
70% of the former Diamond Z employees were eventually hired by Rule (and as discussed
below, only 10-20% then worked on Diamond Z business), no pro rata allocation was
undertaken.

c. Steve Peel.
Steve Peel, Rule's sole shareholder and CEO, provided the following testimony:
Diamond Z was a manufacturer of waste grinders.

Rule Steel has been, for

approximately fifty years, a steel fabrication company, making tanks, structural steel, waste and
energy containers, energy products, and miscellaneous steel products. Transcript, p. 49, 1. 17 p. 50, 1. 5.
Contrary to Ms. Henry's testimony, the last of Diamond Z's employees were
terminated in May 2009. Id., p. 51, 11. 1-4. Payroll at Diamond Z had dropped from over a
million dollars in the third quarter of 2008 down to about $440,000 in the second quarter of
2009. Id., p. 51, 1. 24-p. 52, 1. 5; Exhibit B.
Virtually all of the management personnel from Diamond Z, including its
president, and the employees responsible for engineering, product development, sales and
marketing, HR and purchasing were terminated in late 2008 to early 2009. Of the key Diamond
Z employees only one, Pat Crawford, was rehired by Rule Steel, and his duties at Rule
encompassed both marketing Diamond Z products and marketing of existing Rule product lines.
Id., p. 53, 1. 1 - p. 54, 1. 1O; Exhibit C.
Of the employees terminated by Diamond Z and eventually re-hired by Rule, only
four people out of 44 irnrnediately returned to marketing Diamond Z products. Another six
former Diamond Z employees were hired at Rule to work primarily in existing Rule lines of
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business, but occasionally worked on the manufacture of Diamond Z products as a secondary
duty once the need later arose. Id., p. 54, I. 11 - p. 55, 1. 20; Exhibit E. 3 In other words, of 44
former Diamond Z employees eventually hired by Rule (some many months after leaving
Diamond Z), only four could be said to work on Diamond Z business full time, and only another
six part-time after a delay of nearly a year. The other 34 re-hired employees did not work on

Diamond Z business.
Diamond Z sold its last grinder in approximately March 2009. Id., p. 50, 11. 1822. Rule Steel did not manufacture a grinder until February 2010, a gap of eleven months. Id.,
p. 57, 11. 8-15.
Greg Burkhart was president of Diamond Z for only about three months, from the
end of 2008 when Randy Dodd was terminated from his position as Diamond Z president until
early 2009. Id., p. 60, 11. 1-7. Mr. Burkhart assisted in the winding down of Diamond Z, but
received no compensation from Diamond Z. He remained a Rule Steel employee Id., p. 60, 11.
10-23. When the last Diamond Z employees were terminated in May 2009 Steve Peel was the
sole remaining officer of the company. Id., p. 61, 11. 8-11.
Mr. Peel contradicted Ms. Henry's testimony that he told her Rule acquired
Diamond Z's assets directly. Rule purchased the assets from a third party, Capital Link Funding,
in September 2010.

Rule placed most of the assets into service in Rule's existing steel

fabrication business lines. These included items like a high-definition plasma table and welding
equipment. Id., p. 61, 1. 18 -p. 63, 1. 2; Exhibit G.

Mr. Peel disputed Ms. Henry's assertion that he did not tell her during their October 2011
telephone call that most of the former Diamond Z employees that Rule hired were retrained and put to work in
Rule's existing businesses. Transcript, pp. 55, I. 21 p. 56, I. 15. He testified that "they are very skilled people and
there is just not a lot of them out there and some of them did have prior experience in the types of fabrication that
Rule Steel did, so we looked at trying to bring them into those areas, because Rule Steel had needs." Id.
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Mr. Peel was not involved in the decisions to hire any of the terminated Diamond

Z employees. Id., p. 63, 11. 3-21.
Mr. Peel clarified that Greg Burkhart was never a shareholder of Diamond Z. Id.,

p. 65, 11. 5-9.
Mr. Peel was involved in the termination of Diamond Z's approximately six to

eight dealers during the winding down of the company.

He was not involved in the

establishment of new relationships with dealers by Rule later; this was handled by Greg
Burkhart, Rule's president. Id., p. 65, 1. 14 - p. 66, 1. 5.
Mr. Peel clarified that he owned the building which Diamond Z had occupied
(actually, a third entity O\\ned by him did), and after its demise Rule determined that it should
expand its own operations into the space, while still occupying its existing spaces. Id., p. 70, 1.
16-p.71,l.5.
Les Pollard, Rule's HR manager, was never a Diamond Z employee.

While he

signed the last payroll report for Diamond Z - because by then Diamond Z had no other
employees -- he did not sign as HR manager. Id., p. 73, 11. 10-15; Exhibit 6, p. 4.
Mr. Peel had no daily managerial duties at Rule in 2009, as he was spending

much of his time on the winding down of Diamond Z. Id., p. 75, 11. 2-10.
d. Greg Burkhart.
Greg Burkhart is the president of Rule. He gave the following testimony:
He has been with the company for approximately 18 years, since well before its
relationship with Diamond Z.

Rule Steel is over fifty years old.

Rule has business lines

including structural steel, tanks, waste containers, miscellaneous steel, energy projects, and
tandem trailer jacks. It had those lines of business in 2009. Transcript, pp. 78-80.
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Of the former employees of Diamond Z rehired by Rule, only four - Pat
Crawford, Jens Jensen, Bill Lindauer, and Gary Milliman4 worked primarily on Diamond Z
business following their rehire. Id., p. 80, 11. 8-25; Exhibit C.
During 2009, Rule obtained a large contract related to the Hanford nuclear site in
Washington State, for the fabrication of specialty waste containers, and another contract in
Wyoming for the fabrication of large ducts. Rule needed additional employees. Some of the
former Diamond Z employees had worked for Rule previously, so Burkhart was aware of their
skills. He chose to consider those skills before hiring unknown personnel with unknown skills.
He described hiring several of the former Diamond Z employees to work for Rule on the
Hanford and Wyoming projects and other Rule business. They had to go through recertification
and reapplication, in part because Rule's business was subject to different standards than
Diamond Z's former business. Id., pp. 82-85.
The former Diamond Z employees hired by Rule that were not included in the ten
listed on Exhibit C did not perform any work related to Diamond Z after Rule hired them. Most
were transferred to Rule's container division, located in the existing Rule facility on Middleton
Road. To the extent those employees remain at Rule, they continue to work in the same area of
Rule's business. Id., p. 87, 11. 22 - p. 88, 1. 13.
Mr. Burkhart guessed that he was an officer of Diamond Z for four to six months.

He resigned the position in early 2009. He received no compensation from Diamond Z. Id., p.
88, 1. 14-p. 89, 1. 8.
Rule did not hire any of the people in charge of divisions at Diamond Z, such as
purchasing, HR, or sales and marketing. Id., p. 89, 1. 25 - p. 90, 1. 12.

The Transcript erroneously uses the last name "Norman".
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\Vhen Diamond Z ceased operations, Rule had no relationship with any of
Diamond Z's dealers. Id., p. 90, 11. 16-20. To date Rule only has two dealers under contract. It
did not approach new dealers until 2010. Rule does not maintain the same type of dealer
network that Diamond Z did. Id., p. 90, 11. 11-21.
The Department offered no rebuttal testimony. Id., p. 96, 11. 13-15.
C.

The Decision of the Appeals Examiner.

The Appeals Examiner issued his decision on February 8, 2012. Despite the
extraordinary flaws in the Department's investigation and Determination, the Appeals Examiner
stated: "The transfer of the predecessor's experience rating to Employer is mandatory. The
Determination of Mandatory Transfer of Experience Rating Account dated September 19, 2011
is hereby AFFIRMED."
The Appeals Examiner made several significantly inaccurate findings of fact,
including:
1.

That Rule's "main business during 2009 and 2009 was the production of

steel containers." See Decision, p. 2. In fact, Rule's witnesses testified that its business included
several product lines including tanks, waste containers, structural steel, miscellaneous steel and
energy projects.
2.

That Diamond Z had been leasing fabricating space from Rule, which

Rule "took back," and the employees "hired from Diamond Z" were "housed in that space
apparently." Id. In fact, as Steve Peel and Greg Burkhart testified, Diamond Z had leased space
from a third entity owned by Steve Peel; the employees were not "hired from Diamond Z" but
were hired by Rule some time after they were terminated by Diamond Z and only after an
extensive reapplication and reassessment process; and most of the former Diamond Z employees
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went to work in Rule's container division in its existing facility on Middleton Road, while Rule
moved its own administrative offices into the vacated space.
Beyond this, the Appeals examiner found that Diamond Z's main business was
the production of grinders; that in May 2009 Diamond Z laid off its remaining 60 employees;
and that Rule hired 42 of those laid off employees in June 2009. He recounted the listings of the
officers of Diamond Z and Rule on their respective annual report filings for 2008 and 2009. He
noted their present (i.e., as oflate 2011, not as of the time of alleged transfer) use of each other's
logos and hyperlinks in their respective websites. He noted that they shared the same physical
address, but made no finding of when this was the case. He found that Les Pollard was "listed"
as the HR contact person for both companies, apparently by virtue of the fact that Pollard signed
Diamond Z's last payroll report when it closed down.

And finally, he found that "[a]fter

Diamond ceased operations, Rule began offering grinders as part of its products," but made no
finding as to when this occurred. See Decision, p. 2. This was the entirety of the Appeals
examiner's findings of fact. To the extent he referred to evidence, he cited only exhibits, not
testimony.
Like the Department's investigator, the Appeals Examiner ignored the unrebutted
evidence that most of the former Diamond Z employees that Rule hired were retrained and put to
work in Rule's existing business lines. He also ignored the unrebutted testimony all of the
managers from Diamond Z except Pat Crawford were not re-hired by Rule. He ignored the
unrebutted testimony as to the eleven-month gap between when Diamond Z ceased
manufacturing grinders and when Rule started doing so (meaning that, necessarily, 40 of the 44
former Diamond Z employees were not working on Diamond Z business during that time). And
like the investigator, he appears to have relied upon a number of facts regarding the state of
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affairs as of late 2011, rather than as of the date of the alleged transfer, such as the physical
address of Rule and the website contents.
The Appeals Examiner's Decision did not address how January 1, 2010 was
selected as the alleged transfer date, when it was unrebutted that: (a) Diamond Z ceased
operations in March 2009; (b) Rule hired former Diamond Z employees in June 2009; (c) Rule
did not manufacture a single grinder until February 2010; and (d) 40 of 44 former Diamond Z
employees were working on Rule's existing business for nearly a year during the interim.
After listing the applicable statutes, the Appeals Examiner stated his conclusions.
They took all of two paragraphs:
After reviewing the record, the Appeals Examiner concludes that,
at the time of transfer of ownership from Diamond to Rule, there
was sufficient evidence to conclude that there was common
ownership, management and control of the two that the experience
rate transfer is mandatory. It seems clear that both Steve Peel and
Greg Burkhart were managing both companies, and there was such
a relationship between the companies that there were effectively
controlled by the two men. Rule was engaged in the same type of
manufacturing as Diamond, Rule absorbed well over half of
Diamond's workforce, and in fact the physical location of the two
was in the same place.
The Appeals Examiner concludes that it has been established by a
preponderance of the evidence that the transfer of the experience
rate of Diamond to Rule is mandatory, and shall be done in
accordance with all Department practices and procedures.
Rule timely appealed the Appeal's Examiner's decision.

D.

A transfer of Diamond Z's experience rating to Rule is
not warranted, as a "transfer of a trade or business" did
not occur as defined in J.C.§ 72-1351A.

Idaho Code § 72-1351A(l)(a) provides that an experience rating transfer is
mandatory if a covered employer "transfers its trade or business, or a portion thereof, to another
employer," and the predecessor and successor employers share "common ownership,
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management or control." Thus, the statute requires two elements: (a) a transfer of a trade or
business; and (b) common ownership, management and control.
Following a transfer, rates of both employers are required to be recalculated using
the methods provided in LC. § 72-1351(5)(b). Id. The transfer of some or all of an employer's
workforce constitutes a "transfer of a trade or business" when, "as a result of the transfer, the
transferring employer no longer performs trade or business with respect to the transferred
workforce, and such trade or business is performed by the employer to whom the work force is
transferred." LC. § 72-1351A(5)(e).
"Factors the department may consider when determining whether a transfer of a
trade or business has occurred include, but are not limited to: (i) Whether the successor
continued the business enterprise of the acquired business; (ii) Whether the successor purchased,
leased or assumed machinery and manufacturing equipment, office equipment, business
premises, the business or corporate name, inventories, a covenant not to compete or a list of
customers; (iii) Continuity of business relationships with third parties such as vendors, suppliers
and subcontractors; (iv) A transfer of good will; (v) A transfer of accounts receivable;
(vi) Possession and use of the predecessor's sales correspondence; and (vii) Whether the
employees remained the same." LC.§ 72-1351A(5)(d).
The Department's Determination was based on the following "findings of fact":
(1) ownership is substantially the same as between Diamond Z and Rule; (2) management is
substantially the same as between Diamond Z and Rule; (3) control is substantially the same as
between Diamond Z and Rule; and (4) Rule continued the business enterprise of Diamond Z.
These findings were unsupported by any reasoning or discussion of specific facts. The first three
findings by the Department are merely recitations of the "common ownership, management and
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control" portion of I.C. § 72-1351A(l)(a). The fourth finding indicates that the Department
concluded a transfer of Diamond Z's business to rule occurred because Rule "continued the
business enterprise" of Diamond Z (one of the factors listed in I.C. § 72-1351A(5)(d)).
Notably, the Appeal's Examiner's Decision contained several findings of fact, but
it did not contain the finding that a "transfer of a trade or business" from Diamond Z occurred.
The Appeals Examiner's limited discussion following its findings of fact, quoted above,
appeared to assume the occurrence of a transfer and examine only the "common ownership,
management and control" portion of the two-part test from I.C. § 72-1351A(l)(a). 5
Rule does not dispute that both Diamond Z and Rule are owned by Steve Peel, so
there is no dispute regarding common ownership between the two companies. 6 The issue here is
whether a "transfer of a trade or business" occurred as asserted by the Department. Also ignored
by the Department and the Appeals Examiner and discussed further below, is what portion of
Diamond Z's payroll should be allocable to Rule if there was only a partial transfer to Rule.
The finding that Rule "continued the business enterprise" of Diamond Z was
apparently based on the fact that, at some point, Rule (which acquired Diamond Z's assets by
way of a purchase from a third party, which acquired the assets from Diamond Z in lieu of

Three of Appeals Examiner's conclusions, that "Rule was engaging in the same type of
manufacturing as Diamond" (without discussion as to when), "Rule absorbed well over half of Diamond's
workforce" (without discussion of how they were deployed), and "the physical location of the two was in the same
place" (without discussion of when or why), could relate to the issue of whether a transfer occurred, but the Decision
does not make this connection. In any event, Rule presented unrebutted testimony regarding each factor establishing
that a "transfer of a trade or business" as defined in the statute did not occur.
Irrespective of this, the Department's assertion regarding common management was wrong. It
was based entirely on annual report filings for the two companies. The Department relied on the fact that for a
limited period, Greg Burkhart, the president of Rule Steel, also served as the president of Diamond Z. However,
Rule presented unrebutted testimony that: (a) Mr. Burkhart served in this position only for a few months while the
company's operations were being wound down, and that Diamond Z's president had been Randy Dodd for about
three years before then (see Exhibit E (Diamond Z annual report filings)); and (b) every Diamond Z manager except
one was terminated in late 2008 or early 2009 and was not made part ofRule management.
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foreclosure) began to manufacture industrial grinders using the Diamond Z brand. However,
Rule Steel presented unrebutted evidence that:
1.

Rule did not acquire the assets from Diamond Z but from a third party;

2.

Of approximately 60 employees who were the last terminated from

Diamond Z, 44 were eventually hired by Rule Steel;
3.

Of the 44 workers hired by Rule, all but four were retrained and put to

work in Rule Steel's existing business, although another six eventually worked part-time as a

secondary duty when Rule began building grinders nearly a year later.
4.

The 44 workers were hired by Rule Steel the third and fourth quarters of

5.

None of Diamond Z's managers were hired by Rule except Pat Crawford,

2009.

and he split his time between Rule and Diamond Z work.
6.

Diamond Z's dealer network was terminated in 2008 and 2009 and Rule

only contracted with two dealers of its own in 2010.
7.

Diamond Z sold its last grinder in March 2009;

8.

Rule Steel did not sell a grinder until February 2010.

9.

During the interim eleven months, 40 of the 44 workers hired by Rule Steel

engaged in retraining and work in Rule Steel's existing business.

Interruption of business during a transfer is a relevant factor in determining whether
there is "continuity of business activity." Super Grade, Inc. v. Idaho Dept. of Commerce and
Labor, 144 Idaho 386, 391 (2007). Here, the extreme reduction of workers devoted to what was
previously Diamond Z's business, the retraining of former Diamond Z workers by Rule Steel and
their deployment in Rule Steel's existing business, the failure to re-hire almost all of Diamond
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Z's management, and the interruption of eleven months before Rule Steel sold a grinder all
support the conclusion that a continuity of business activity from Diamond Z to Rule Steel did
not exist.
Put in the terms used in LC.§ 72-1351A(5)(a), the facts do not support the conclusion
that "as a result of the transfer, [Diamond Z] no longer perform[ ed] trade or business with
respect to the transferred workforce, and such trade or business [was] performed by [Rule]."
LC. § 72-1351A(5)(e). Diamond Z ceased building grinders months before the workers were
hired by Rule. Rule employed almost all of the workers in its existing business, not to continue
Diamond Z's previous business. Rule did not hire most of Diamond Z's management team.
Rule did not manufacture a grinder until nearly a year after Diamond Z stopped doing so.
E.

Even assuming a transfer of Diamond Z's business to
Rule occurred, the Decision failed to require the
reduction of the experience rating transfer pro rata
pursuant to Idaho Code§ 72-1351(5)(b).

Even if the determination that a transfer of a trade or business from Diamond Z to
Rule was correct, the determination that Rule acquired or succeeded to "all or substantially all of
the business owned by" Diamond Z was incorrect and failed to calculate the rate transfer as only
"so much of the separate experience rating account of the predecessor as is attributable to the
portion of the business transferred, as determined on a pro rata basis in the same ratio that the
wages of covered employees properly allocable to the transferred portion of the business bears to
the payroll of the predecessor in the last four (4) completed calendar quarters immediately
preceding the date of transfer[.]" Idaho Code§ 72-1351A(l)(a), § 72-1351(5)(b).
Even with the knowledge that only 70% of former Diamond Z employees were later
hired by Rule Steel the Department did not make a pro rata reduction as required by LC. § 721351(5)(b). It also disregarded out of hand Steve Peel's information that almost all of those
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workers were retrained and deployed in Rule Steel's existing business. Given that only four
former sales representatives worked full-time on Diamond Z business upon being hired by Rule,
the correct conclusion is that only a small part of Diamond Z' s experience rating should be
transferred to Rule (again, only if a "transfer of a business" occurred). 7
Rule's Exhibits A and B show that for the four quarters before Diamond Z ceased
operations (Q3 and Q4 of 2008 and QI and Q2 of 2009), its total payroll was $2,862,487.
During the same period, the payroll for the four former Diamond Z employees who worked on
Diamond Z business upon being hired by Rule - Pat Crawford, Bill Lindauer, Jens Jensen and
Gary Milliman - totaled $224,017. This produces a ratio of 7.8%.

Pursuant to LC. § 72-

1351A(a)(a) and 72-1351(5)(b), this is the only portion of Diamond Z's experience rating that
should be transferred to Rule.
F.

Conclusion.

In good faith, Rule aided unemployed former Diamond Z workers in need,

retraining them and putting most of them to work in Rule's existing business lines. Rule actually
provided a benefit to the State of Idaho by keeping those 44 people off the unemployment rolls.
The Department's response, to penalize Rule and not inquire about relevant facts, is a travesty.
As Steve Peel testified, the message sent by the Department was that, rather than
hiring and retraining 44 employees and integrating them into Rule's existing business, "we
would be better off just to fire everyone and hire brand new people regardless of their skill set
... to prevent some sort of rate transfer[.]" Transcript, p. 57, 11. 1-3. The Department's
approach defies common sense and discourages good practices.

While six other former Diamond Z employees eventually worked part-time building Rule's first
grinders, this did not occur for several months. Immediately following their rehire they were retrained and put to
work in Rule's existing business. Thus, their payroll should not be included in the pro-rata allocation of Diamond
Z's experience rating to Rule.
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The facts show that a transfer of business as defined by LC.§ 72-1351A did not
occur, because of the passage of time between when Diamond Z ceased operations and when
Rule re-hired former Diamond Z employees and ultimately manufactured its first grinder,
because of the indirect manner in which Rule acquired former Diamond Z assets, because Rule
did not hire most of Diamond Z's former management, and because almost all of the re-hired
workers were retrained and deployed in Rule's existing business lines.
Even if the Commission concludes that a transfer of the business occurred, Rule
clearly established that the transfer was only partial, and pursuant to LC. § 72-1351(5)(b) the
Department should have allocated to Rule only that portion of Diamond Z's experience rating
allocable to the four former Diamond Z employees who immediately returned to Diamond Z
business once hired by Rule. As a result, Rule requests that the Commission:
1.

Reverse the Decision of the Appeals Examiner and the Determination; or

2.

Vacate the Decision of the Appeals Examiner and the Determination and

remand the matter with direction that pursuant to LC. § 72-1351(5)(b), 7.8% of Diamond Z's
experience rating is transferred to Rule.

r-1
DATED this Z7--day of March, 2012.
MARCUS, CHRISTIAN, HARDEE & DA VIES, LLP

~

Michael Christian
Attorneys for RULE STEEL TANKS, INC.
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CERTIFICATE OF SERVICE

I hereby certify that on this 23rd day of March, 2012 I caused to be served a true
and correct copy of the foregoing BRIEF IN SUPPORT OF EMPLOYER'S APPEAL in the
above-referenced matter by the method indicated below, and addressed to the following:
Cheryl George
Deputy Attorney General
Idaho Department of Labor
317 West Main Street
Boise, Idaho 83 735
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Attorney for Idaho Department of Labor

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

RULE STEEL TANKS, INC.,
Employer,
vs.

)
)
)
)
)
)
)
)

IDOL No. 8050-T-2012
BRIEF OF IDAHO
DEPARTMENT OF LABOR

STATE OF IDAHO,
DEPARTMENT OF LABOR.
~~~~~~~~~~~~~~~~ )

Employer, Rule Steel Tanks, Inc. (hereinafter "Rule Steel") appeals from a decision of
the Department of Labor's Appeals Bureau concluding that Idaho Code §72-1351A mandated a
transfer of Diamond Z Trailer, Inc.' s (hereinafter "Diamond Z") experience rating to Rule Steel.
PROCEDURAL HISTORY

Diamond Z was engaged in the manufacture of custom grinders used in the recycling
industry for wood waste and debris. Tr. p. 14, LL 3-4; p. 49, LL 17-24. Diamond Z ceased
business operations in May of 2009 and dissolved the corporation on December 31, 2009.
Exhibit 5; Tr. p. 14, LL 10-12. The Idaho Department of Labor (hereinafter "Department")

issued a determination on September 19, 2011, that Rule Steel succeeded to or acquired all or
substantially all of the business owned by Diamond Z.

Exhibit 3.

Rule Steel sent the

Department a letter on September 21, 2011, objecting to the Department's determination.
Exhibit 4. The Department reopened the investigation and based on the information provided by
Les Pollard, HR manager for Rule Steel and Steven Peel, owner of both Diamond Z and Rule
Steel, the Department affirmed its initial September 19, 2011 determination. Tr. p. 39, LL 5-25.
Rule Steel filed a timely appeal and an appeals hearing was held on February 2, 2012. Exhibit 4.
A hearing was held on the appeal filed by Rule Steel. The Appeals Bureau issued a decision on
February 8, 2012 affirming the Department's determination requiring the mandatory transfer of
the experience rating account for Diamond Z to Rule Steel.
FACTS
Diamond Z was an Idaho corporation with business offices at 11299 Bass Lane in
Caldwell, Idaho. Tr. p. 11, LL 17-24; p. 19, LL 1-10. Rule Steel is an Idaho corporation with
business offices at 11299 Bass Lane, Caldwell, Idaho. Exhibit 5; Tr. p. 11, LL 17-24; p. 19, LL
11-19; p. 20, LL 1-4. Diamond Z manufactured custom grinders used for the recycling industry
for wood waste and debris. Tr. p. 14, LL 3-4; p. 49, LL 17-24. Rule Steel manufactured steel
tanks for waste and energy products and miscellaneous steel fabrication products. Tr. p. 49, L.
25; p. 50, LL 1-5. Diamond Z filed articles of dissolution effective December 31, 2009. Exhibit
5.
Diamond Z ceased operations in May 2009 and Rule Steel began selling Diamond Z
grinders and offered replacement parts for those grinders. Tr. p. 13, LL 3-13; p. 25, LL 4-7.
Diamond Z manufactured two or three grinders in 2009. Tr. p. 13, LL 4-5. From the time it
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acquired Diamond Z, Rule Steel had the capability to manufacture grinders and manufactured
four grinders in 2010. Tr. p. 13, LL 5-6; p. 28, LL 13-15; p. 67, LL 16-25; p. 68, LL 1-3.
Diamond Zand Rule Steel are owned by Steve Peel. Tr. p. 22, LL 17-20; p. 69, LL 8-10;
p. 75, LL 17-21; p. 99, LL 13-14. Diamond Z was managed by Randy Dodd in 2008. Tr. p. 12,
LL 22-25.

Steve Peel terminated Mr. Dodd in December 2008 and took over management

duties. Tr. p. 12, LL 22-25; p. 13, L. l; p. 60, LL 8-19; p. 68, LL 7-13. Steve Peel brought Greg
Burkhart into Diamond Z's management to help him make decisions. Tr. p. 22, LL 20-25; p. 23,
LL 1-3; p. 52, LL 20-25; p. 60, LL 17-19; p. 63, LL 3-17; p. 75, LL 2-25; p. 76, LL 1-4. Diamond
Z's corporate officers, as reported in the December 30, 2008 annual report, were Steve Peel and
Greg Burkhart. Exhibit 5. In Diamond Z's December 22, 2009 annual report Steve Peel was
listed as a corporate officer. Exhibit 5; Tr. p. 20, LL 14-20; p. 59, LL 16-25; p. 60, LL 1-7; p. 68,
LL 7-8; p. 73, LL 16-25; p. 72, LL 1-20. Rule Steel filed its corporate annual report on May 19,
2009 and named Steve Peel and Greg Burkhart as corporate officers. Exhibit 5; p. 20, LL 21-25;
p. 21, L. 1; p. 69, LL 11-13; p. 75, LL 2-7; p. 75, LL 24-25. Steve Peel and Gregory Burkhart
controlled both Diamond Z and Rule Steel at the time before and after the transfer. Tr. p. 23, LL
4-7; p. 60, LL 10-19; p. 69, LL 11-13; p. 78, LL 13-15; p. 95, LL 14-25; p. 96, LL 1-6.
Diamond Z' s mailing address at the time of the transfer was Diamond Z Trailer, Inc.,
Steven Peel, 11299 Bass Lane, Caldwell, Idaho. Exhibits 5, 6 & E; Tr. p. 19, LL 1-10. Rule
Steel's mailing address as of the third quarter 2009 was Rule Steel Tanks, Inc., Steve Peel, 21086
Middleton Road, Caldwell, Idaho and by the fourth quarter, its mailing address was identical to
Diamond Z's. Exhibits 5 & 7; Tr. p. 19, LL 13-25. Rule Steel owned the property leased to
Diamond Zand retained control of that property following Diamond Z's closure. Tr. p. 70, LL
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16-25. Rule Steel continued to use facilities formerly occupied by Diamond Z. Tr. p. 71, LL 15.

Steve Peel negotiated with creditors to keep the Diamond Z logo because it had value in
the market place and carried goodwill. Tr. p. 13, LL 10-13; p. 24, LL 17-18. Rule Steel's
website displays the Diamond Z logo and represents Rule Steel as the manufacturer of Diamond
Z products. Exhibit 9; Tr. p. 21, LL 17-21; p. 22, LL 1-6. The websites of both Rule Steel and
Diamond Z have hyperlinks to each other's website. Exhibits 8 & 9. Diamond Z represented to
the public that it has established a global reputation for manufacturing the highest quality, most
durable, easy to service, and most productive industrial grinders available. Exhibit 8. After
Diamond Z closed, Rule Steel continued business relations by using some of the same vendors.
Tr. p. 13, LL 8-10. Additionally, Rule Steel acquired some equipment from Diamond Z through
negotiation with creditors in 2010. Tr. p. 24, LL 15-17; p. 61, LL 18-25.
Diamond Z ceased operations in May 2009 and dissolved the corporation effective
December 31, 2009.

Exhibit 5; Tr. p. 14, LL 10-12. Diamond Z decided to terminate its

employees by the end of the second quarter of 2009. Tr. p. 52, LL 13-15. Diamond Z's
quarterly unemployment insurance tax reports for the second quarter 2009 reflected sixty
employees.

Exhibits 6 & 12; Tr. p. 16, LL 24-25. Diamond Z's quarterly unemployment

insurance tax reports for the third quarter 2009 no longer reflected any employees. Exhibits 6 &
12. Diamond Z had 60 employees when it ceased operations at the end of the second quarter
2009. Exhibits 6 & 12. Rule Steel hired forty two of the former Diamond Z employees in the
third quarter of 2009 and two more of the former Diamond Z employees in the fourth quarter of
2009. Exhibits 6, 7 & 12; Tr. p. 17, LL 1-9; p. 69, LL 14-25; p. 70, LL 1-8. The workers were a
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trained and skilled workforce that were an asset to Rule Steel and did not require retraining. Tr.
p. 36, LL 12-15.
Kayleen Gallop signed Diamond Z's quarterly unemployment insurance tax reports for
second and third quarter 2009. Exhibit 6; Tr. p. 71, LL 18-25; p. 72, LL 1-3. Les Pollard, HR
manager for Rule Steel signed Diamond Z' s quarterly unemployment insurance tax report for
fourth quarter 2009. Exhibit 6, Tr. p. 72, LL 17-24; p. 73, LL 2-15. Kayleen Gallop signed Rule
Steel's third quarter 2009 unemployment insurance tax report. Exhibit 7; Tr. p. 72, LL 1-7. Les
Pollard signed Rule Steel's fourth quarter 2009 unemployment insurance tax report. Exhibit 7;
Tr. p. 72, LL 20-21.
The Department combined the rating histories of Diamond Z and Rule Steel, computed
the new averages, new reserves and new ratios it applied to the histories in 2010 and assigned
new rates. Exhibit 13. Tr. p. 45, LL 12-19. Diamond Z had a deficit rate in 2010 and Rule Steel
had a positive rate in 2010 and when the Department combined their rates, Rule Steel's rate went
from 1.193 in 2009 to 3.20 in 2010. Tr. p. 46, LL 2-8. The combined rate using Diamond Zand
Rule Steel's history resulted in a 2011 rate of 4.8. Exhibit 13; Tr. p. 46, LL 14-19.
ARGUMENT

Idaho Code § 72-13 51 A is the statutory provision that mandates the mandatory transfer
of experience rating accounts between Diamond Zand Rule Steel. Subpart (l)(a) provides:
If a covered employer transfers its trade or business, or a portion thereof, to

another employer, whether or not a covered employer within the meaning of
section 72-1315, Idaho Code, and, at the time of the transfer, there is
substantially common ownership, management or control of the two (2)
employers, then the experience rating account attributable to the transferred trade
or business shall be transferred to the employer to whom such business is so
transferred. The rates of both employers shall be recalculated using the methods
provided in section 72-1351(5)(b) and either (c)(i) or (c)(ii), Idaho Code ....
(emphasis added).
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The transfer of the experience rating account of Diamond Z was mandatory under Idaho
Code § 72-1351A because at the time of the transfer Rule Steel's ownership, management or
control was substantially the same as it was for Diamond Z. Additionally, Rule Steel continued
the Diamond Z business activity of manufacturing grinders. Tr. p. 13, LL 3-13; p. 25, LL 4-7.
Diamond Zand Rule Steel are owned by Steve Peel. Tr. p. 22, LL 17-20; p. 69, LL 8-10; p. 75,
LL 17-21; p. 99, LL 13-14. Rule Steel never disputed this common ownership. Tr. p. 99, LL 1314. When there is a transfer of a business, commonality of ownership, management or control at
the time of transfer is all that is required by Idaho Code § 72-1351A.

Rule Steel's

acknowledgment of common ownership at the time of transfer gives rise to the mandatory rate
transfer. While common ownership is acknowledged, the Department considered many other
factors when it determined there was a transfer of a trade or business and the mandatory rate
transfer was applicable.
Evidence in the record indicates Rule Steel's management was substantially the same as
it had been when Diamond Z was manufacturing grinders.

Following the termination of

Diamond Z's manager, Randy Dodd, in 2008, Steve Peel took over management duties. Tr. p.
12, LL 22-25; p. 13, L. l; p. 60, LL 8-19; p. 68, LL 7-13. Steve Peel brought Greg Burkhart into
Diamond Z's management as a corporate officer to help make decisions for Diamond Z. Tr. p.
60, LL 17-19. Steve Peel and Gregory Burkhart held management duties for Rule Steel. Steve
Peel's main role was job-costing functions and financials. Tr. p. 95, LL 3-13. Mr. Peel and Mr.
Burkhart were involved in Rule Steel's decision to rehire employees previously terminated from
Diamond Z. Tr. p. 52, LL 20-25; p. 63, LL 3-17. This evidence supports a finding that there was
common management between Diamond Z and Rule Steel at the time of the transfer of the
business.
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The control of Rule Steel was substantially the same as it had been when Diamond Z was
manufacturing grinders. Corporate records for Diamond Z show Steve Peel and Greg Burkhart
as corporate officers on the December 30, 2008 annual report.

Exhibit 5.

Diamond Z's

December 22, 2009 annual report listed Steve Peel as the corporate officer. Exhibit 5; Tr. p. 20,
LL 14-20; p. 59, LL 16-25; p. 60, LL 1-7; p. 68, LL 7-8; p. 73, LL 16-25; p. 74, LL 1-20. The
employer states that Mr. Burkhart was only an officer for three months of 2009. Tr. p. 74, LL 310.

This statement is self-serving at best.

Rule Steel offered no evidence indicating Mr.

Burkhart was no longer a corporate officer of Diamond Z between the filing of the annual report
in December 2008 and December 2009. When asked if he had filed a report with the Secretary
of State reflecting the change of status of corporate officers, Mr. Peel could only state he filed his
annual report for 2009. Exhibit 5. Tr. p. 74, LL 11-14. Rule Steel filed a corporate annual
report on May 19, 2009 and stated that Steve Peel and Greg Burkhart were its corporate officers.
Exhibit 5; Tr. p. 20, LL 21-25; p. 21, L. l; p. 69, LL 11-13; p. 75, LL 2-7; p. 75, LL 24-25. As
corporate officers, Steve Peel and Gregory Burkhart controlled both Diamond Z and Rule Steel
before and after the transfer. Tr. p. 23, LL 4-7; p. 60, LL 10-19; p. 69, LL 11-13; p. 78, LL 1315; p. 95, LL 14-25; p. 96, LL 1-6.
Idaho Code § 72-1351A provides other factors that may be considered in determining
whether there was a transfer of a trade or business. Subpart (5)(d) provides:
A "transfer of a trade or business" occurs whenever a person in any manner
acquires or succeeds to all or a portion of a trade or business. Factors the
department may consider when determining whether a transfer of a trade or
business has occurred include, but are not limited to, the following:
(i) Whether the successor continued the business enterprise of the acquired
business;
(ii) Whether the successor purchased, leased or assumed machinery and
manufacturing equipment, office equipment, business premises, the business or
corporate name, inventories, a covenant not to compete or a list of customers;
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(iii) Continuity of business relationships with third parties such as vendors,
suppliers and subcontractors;
(iv) A transfer of good will;
(v) A transfer of accounts receivable;
(vi) Possession and use of the predecessor's sales correspondence; and
(vii) Whether the employees remained the same.
Idaho Code§ 72-1351A(5)(e) also provides:
"Trade or business" includes, but is not limited to, the employer's workforce. The
transfer of some or all of an employer's workforce to another employer shall be
considered a transfer of a trade or business when, as the result of such transfer, the
transferring employer no longer performs trade or business with respect to the
transferred workforce, and such trade or business is performed by the employer to
whom the workforce is transferred.
Rule Steel argues that despite the fact that Steve Peel owned both Diamond Zand Rule
Steel, there was no "transfer of a trade or business." Brief in Support of Employer's Appeal, p.
15. Many of the factors of § 72-13 51A(5)(d) representing a transfer of a trade or business are
present in this case. Diamond Z manufactured grinders and Rule Steel continued the business
enterprise of manufacturing the grinders and continued to use the Diamond Z name. Diamond Z
ceased operations and officially dissolved on December 31, 2009. Exhibit 5. Prior to ceasing
operations in 2009, Diamond Z manufactured two or three grinders. Tr. p. 13, Ll. 4-5. Rule
Steel began selling Diamond Z grinders and offered replacement parts for those grinders. Tr. p.
13, LL 3-13; p. 25, LL 4-7. From the time it acquired Diamond Z, Rule Steel had the capability

to manufacture grinders and in 2010 it manufactured four grinders. Tr. p. 13, LL 5-6; p. 67, Ll.
16-25; p. 68, LL 1-3. It sold the first grinder around February 2010. Tr. p. 57, LL 8-11. Mr.
Peel testified that it would have been difficult to manufacture grinders because Rule Steel had
not acquired Diamond Z assets until 2010. Tr. p. 68, Ll. 1-3. Although the asset agreement was
dated September 30, 2010, the grinders were manufactured by Rule Steel as early as February
2010. Exhibit G; Tr. p. 57, Ll. 8-11. Clearly, Rule Steel had the capability to manufacture
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grinders from the time Diamond Z ceased operations. Moreover, Rule Steel's acquisition of
Diamond Z's employees enhanced this capability and in fact made it possible for Rule Steel to
manufacture grinders.
Rule Steel continued to use facilities formerly occupied by Diamond Z. Diamond Z's
mailing address at the time of the transfer was Steven Peel, 11299 Bass Lane, Caldwell, Idaho.
Exhibits 5, 6 & E; Tr. p. 19, LL 1-10. Rule Steel's mailing address as of the third quarter 2009
was Steve Peel, 21086 Middleton Road, Caldwell, Idaho, but by the fourth quarter of that year,
its mailing address was identical to Diamond Z's. Exhibits 5 & 7; Tr. p. 19, LL 13-25. Rule
Steel owned the property leased to Diamond Z and found it appropriate to continue use of the
Diamond Z buildings and to occupy all other buildings it currently used. Tr. p. 70, LL 16-25; p.
71, LL 1-5.
Rule Steel continued to use Diamond Z's name in the manufacture of grinders. Exhibit 9.
Steve Peel kept the Diamond Z logo because it had value in the market place; it had goodwill.
Tr. p. 13, LL 10-13. Evidence of the goodwill established by Diamond Zand assumed by Rule
Steel was in the statement on Diamond Z' s website that "Diamond Z has established a global
reputation for manufacturing the highest quality, most durable, easy to service, and most
productive industrial grinders available."

Exhibit 8.

Rule Steel's website displayed the

Diamond Z logo and represented itself as the manufacturer of Diamond Z products. Exhibits 8
& 9; Tr. p. 21, LL 17-21; p. 22, LL 1-6.

Diamond Z's website referenced Rule Steel and

represented Rule Steel as an authorized dealer and manufacturer. Exhibit 8. Additionally, these
websites were hyperlinked to each other. Exhibits 8 & 9. While Rule Steel pointed out at the
hearing that the website exhibits were printed on October 13, 2011, it failed to provide any
testimony that the websites were not reflective of Rule Steel or Diamond Z in 2009, when the
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transfer of the business occurred. Tr. p. 33, LL 17-25; p. 34, LL 1-6. Rule Steel continued
business relations by using some of the same vendors after Diamond Z closed. Tr. p. 13, LL 810. Additionally, Rule Steel acquired equipment from Diamond Z through negotiation with
creditors in 2010. Exhibit G. Tr. p. 24, LL 15-17; p. 61, LL 18-25.
Whether the employees remained the same is another factor the department considered in
determining whether a transfer of a trade or business occurred. Diamond Z ceased operations in
May 2009, dissolved the corporation effective December 31, 2009 and terminated its employees
by the end of the second quarter of2009. Exhibit 5; Tr. p. 14, LL 10-12; p. 52, LL 13-15. The
quarterly unemployment insurance tax reports for second quarter 2009 reflected sixty Diamond
Z's employees. Exhibits 6 & 12; Tr. p. 16, LL 24-25. The report filed for the third quarter
shows that Diamond Z no longer had any employees. Exhibits 6 & 12. Rule Steel reported forty
two of the sixty employees terminated by Diamond Z on its third quarter tax report. By the end
of 2009, Rule Steel had forty four of Diamond Z's former employees. Exhibits 6 & 12; Tr. p. 17,
LL 1-9; p. 69, LL 14-25; p. 70, LL 1-8. The workers represented an asset that did not require
retraining. Tr. p. 36, LL 12-15. The transfer of more than seventy percent of employees from
Diamond Z to Rule Steel is substantial evidence that a business transfer occurred as defined in
Idaho Code§ 72-1351A(5)(e).
Other evidence of the continuity between Diamond Z and Rule Steel were the signatories
on the quarterly unemployment insurance tax reports. Kayleen Gallop and Les Pollard both
signed Diamond Z' s and Rule Steels quarterly unemployment insurance tax reports before and
after the transfer of business. Exhibit 6 & 7; Tr. p. 71, LL 18-25; p. 72, LL 1-7, LL 17-24; p. 73,
LL 2-15.
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CONCLUSION

In conclusion, there is substantially common ownership, management and control which
is more than required by Idaho Code§ 72-1351A(l)(a). Additionally many of the facts set forth
in Idaho Code§ 72-135 lA(S)(d) establish that there was a transfer of a "trade or business":
•
•
•
•
•
•
•
•
•

Identical mailing addresses.
Retention and use of real property.
Rule Steel represented as manufacturer of Diamond Z products.
Transfer of goodwill.
Website hyperlinks to each other's website.
Continued business relationships.
Acquisition of equipment.
Transfer of over seventy percent of employees.
Same employees signing unemployment insurance quarterly reports.

Because of these facts, the Department asks the Commission to affirm the decision of the
Appeals Examiner finding that there was a transfer of a trade or business from Diamond Z to
Rule Steel and the experience rating account of Diamond Z was properly transferred to its
successor, Rule Steel in accordance with Idaho Code § 72-13 51 A.
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

RULE STEEL TANKS, INC.,
EMPLOYER ACCOUNT# 0001069748,
Employer,

IDOL# 8050-T-2012
DECISION AND ORDER

E

V.

IDAHO DEPARTMENT OF LABOR.

Appeal of a Decision finding the transfer of the predecessor's experience rate to
Employer is mandatory. AFFIRMED.
Employer, Rule Steel Tanks, Inc., through counsel, appeals a Decision issued by the
Idaho Department of Labor ("IDOL" or "Department.")

The Department's Appeals

Examiner concluded that the transfer of the predecessor's experience rate to Employer was
mandatory in accordance with Idaho Code § 72-1351A. Employer and IDOL participated
in the hearing. Due process was adequate.
The Commission has discretion to hold a new hearing. Idaho Code §72-1368(7)
(2011 ). However, the record does not indicate that the interests of justice require one. Nor
have any of the interested parties specifically requested a new hearing. A new hearing will
not be held.
Employer requested permission to file a brief in this matter. (Employer's request,
filed February 27, 2012). On March 16, 2012, the Commission granted Employer's request
and established a briefing schedule. Both parties filed timely briefs. (Employer's brief,
filed March 23, 2012; IDOL's brief, filed March 29, 2012).

The Commission has

considered the arguments contained in the briefs to the extent they are based on the
evidence in the record.
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The undersigned Commissioners conducted a de nova review of the record pursuant
to Idaho Code § 72-1368(7). Spruell v. Allied Meadows Corp., 117 Idaho 277, 279, 787
P .2d 263, 265 (1990). The Commission relied on a paper transcript of the hearing held on
February 2, 2012, along with the Exhibits [1, lA, 2-13; A-G] admitted into the record
during that proceeding.
FINDINGS OF FACT

Based on the evidence in the record, the Commission sets forth the following
Findings of Fact:
1.

Diamond Z Trailer, Inc. ("Diamond Z") manufactured custom
grinders used in the recycling industry. Due to the economic
downturn, the market for the custom grinders declined. As a result, in
the spring of 2009, Diamond Z ceased operations. Diamond Z laid off
its workforce at the end of May 2009 and its assets were seized by
creditors. The corporation dissolved in December 2009. Diamond Z
retained its name because it had a good reputation in the market place.

2.

Rule Steel Tanks, Inc. ("Rule Steel") is a steel fabrication business. It
has been operating for over 50 years.

3.

In 2009 and 2010, Steven Peel owned and was the sole shareholder of
both Diamond Z and Rule Steel. He was managing Diamond Z at the
time of its dissolution. Mr. Peel was also in charge of making
financial decisions for Rule Steel during this time and had the
authority to make personnel decisions.

4.

In 2009, Gregory Burkhart was a corporate officer of both Diamond Z
and Rule Steel. He assisted Mr. Peel with dissolving Diamond Z and
had managing authority over Rule Steel.

5.

In June of 2009, Rule Steel hired 38 of the 60 former Diamond Z
employees. Rule Steel hired another 16 by the end of the fourth
quarter of 2009. In total, Rule Steel hired 44 out of the 60 former
Diamond Z employees, representing over 73% of Diamond Z's former
workforce. Ruled Steel hired the individuals because they were a
trained and skilled workforce in welding and fabrication.

6.

Rule Steel purchased some of Diamond Z's assets from a creditor.
Although Rule Steel had the capability to manufacture the same

DECISION AND ORDER - 2

custom grinders as Diamond Z prior to February 2010, there was
limited to no market.
7.

In February 2010, Rule Steel began manufacturing the same custom
grinders as Diamond Z. The grinders are sold as Diamond Z grinders
and Rule Steel also provides replacement parts for Diamond Z
grinders.

8.

Rule Steel has the same address and phone number as did Diamond Z.
After Diamond Z dissolved, Rule Steel moved into the building once
occupied by Diamond Z.
DISCUSSION

The issue in this matter is the applicability of Idaho Code § 72-1351 A to Rule Steel
Tanks, Inc. ("Rule Steel"). Idaho Code § 72-1351A(l)(a) states "if a covered employer
transfers its trade or business, or a portion thereof, to another employer, whether or not a
covered employer within the meaning of section 72-1315, Idaho Code, and, at the time of
the transfer, there is substantially common ownership, management or control of the two
(2) employers, then the experience rating account attributable to the transferred trade or
business shall be transferred to the employer to whom such business· is so transferred."
Such a transfer is mandatory. IDAPA 09.01.35.221.01.
None of the interested parties argued, and the record does not show, that Diamond Z
Trailer, Inc. ("Diamond Z") was not a covered employer. Therefore, it must be determined
whether Diamond Z transferred its trade or business to Rule Steel. If a transfer occurred,
the analysis continues to determine whether, at the time of transfer, there were common
owners, management or control of Rule Steel and Diamond Z. Rule Steel, as the appealing
party in this matter, has the burden of proving each issue appealed by clear and convincing
evidence. Idaho Code§ 72-1361 (2011).
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According to the Idaho Employment Security Law, "a "transfer of a trade or
business" occurs whenever a person in any manner acquires or succeeds to all or a portion
of a trade or business." Idaho Code§ 72-1351A(5)(d) (2011). The code section also sets
forth factors, though not exhaustive, to consider when determining whether a transfer of a
trade or business has occurred. They include:
1.

Whether the successor continued the business enterprise of the
acquired business;

2.

Whether the successor purch;:i.sed, leased or assumed machinery and
manufacturing equipment, office equipment, business premises, the
business or corporate name, inventories, a covenant not to compete or
a list of customers;

3.

Continuity of business relationships with third parties such as
vendors, suppliers and subcontractors;

4.

A transfer of good will;

5.

A transfer of accounts receivable;

6.

Possession and use of the predecessor's sales correspondence; and

7.

Whether the employees remained the same.

Idaho Code§ 72-1315A(5)(d).
After a review of the record, Employer has not shown by clear and convmcmg
evidence that Diamond Z did not transfer its trade or business to Rule Steel. Diamond Z,
owned by Steven Peel, manufactured grinders used in recycling until 2009, when there
ceased to be a sufficient market for the custom grinders. (Trans. p. 14, 11. 1-6; p. 49, 11. 1722; p. 50, 11. 6-17).

As soon as there was a market for the grinders, Rule Steel, an

established steel fabrication business that was also owned by Mr. Peel, began
manufacturing the same custom grinders that Diamond Z had previously manufactured.
(Trans. p. 49, 1. 25- p. 50, 1. 5; p. 67, 11. 8-15).
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It is undisputed that Rule Steel

manufactured the same grinders as Diamond Z.

Furthermore, Rule Steel marketed the

grinders as "Diamond Z grinders" and sold replacement parts for the grinders. (Trans. p.
13, 11. 5-7; p. 25, 11. 4-6). There is no evidence Rule Steel only carried out a portion of
Diamond's business. Rather, based on the evidence, it appears that Rule Steel continued
Diamond Z's business in its entirety.

Since Rule Steel continued to make Diamond Z

grinders, Rule Steel continued the business enterprise of Diamond Z.
Additionally, Rule Steel purchased and/or assumed the same business premises,
phone number, brand name and some of the same equipment as Diamond Z. As mentioned
above, Rule Steel retained and continued to manufacture grinders using the Diamond Z
name. After Diamond Z dissolved, Rule Steel moved into the same building as Diamond
Z. (Trans. p. 70, 1. 19-p. 71, 1. 5) In additional to having the same address, Rule Steel also
uses the same phone number. (Trans. p. 18, 11. 15-23; p. 19, 11. 2-4; p. 70, 11. 16-18). Rule
Steel purchased some of Diamond Z's equipment from Diamond Z's creditor. (Trans. p.
12, 11. 20-22; p. 62, 11. 3-13).
The record also contains evidence that Rule Steel acquired Diamond Z's good will
and there was a continuity of business relationships. Rule Steel kept the "Diamond Z"
name for the grinders because it had value in the market place. (Trans. p. 13, 11. 10-13; p.
24, 11. 17-18). Therefore, Rule Steel retained the name and placed it on the grinders it
manufactures. (Trans. p. 25, 11. 4-6). Employer did not dispute these points. Diamond Z's
good will was transferred and was used by Rule Steel.

Additionally, Rule Steel has

contracts with some of the same dealers as did Diamond Z. (Trans. p. 94, 11. 11-20). There
was also a continuity of business relationships. Rule Steel used some of the same dealers
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as Diamond Z and there is evidence that both employers used the same vendors. (Trans. p.
13, 11. 8-10; p. 94, 11. 11-20; Exhibit 10, p. 3).
Lastly, Rule Steel acquired 44 of the 60 former Diamond Z employees.
represents 73% of Diamond Z's workforce.

This

(Trans. p. 16, 1. 24-p. 17-9; Exhibit 12).

Diamond Z laid off its remaining workforce at the end of May 2009. (Trans. p. 50, 1. 23-p.
51, 1. 4; p. 61, 11. 8-11). Rule Steel's president, Gregory Burkhart, stated that it hired 30 of
those workers in June of 2009. (Trans. p. 92, 11. 2-12; Exhibit D). Another twelve (12)
were hired in the rest of the third quarter 2009 and the last two (2) were hired in the fourth
quarter of 2009. (Trans. p. 16, 1. 25-p. 17, 1. 3; Exhibit 12). Therefore, shortly after the
dissolution of Diamond Z, Rule Steel acquired the majority of the Diamond Z workforce.
Employer argues that few of the Diamond Z employees hired by Rule Steel
primarily work on Diamond Z products. (Employer's brief; Trans. p. 87, 1. 22-p.88, 1. 9).
In support, Employer offered Exhibit C. Exhibit C lists employees and designates whether
the employees' primary or secondary function is Diamond Z or some other function.
However, the list is far from exhaustive. It contains only ten (10) workers. (Exhibit C). It
is unclear why the other thirty-two 32 workers were not included on this list. Furthermore,
Employer noted that the employees' skill sets were the same, welding and fabricating, for
both Diamond Z and Rule Steel. (Trans. p. 56, 11. 2-15). Although the employees may not
have worked on Diamond Z equipment immediately upon hire, this appears to be so
because the market for Diamond Z products was non-existent. It is unclear how many of
these workers returned to work on Diamond Z grinders, even in a secondary function, once
Rule Steel started manufacturing those grinders in 2010.
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The record is scant regarding a transfer of accounts receivable or possession and use
of Diamond Z' s sales correspondence. However, based on the evidence regarding all of the
factors, there is sufficient evidence to find that Diamond Z transferred its business to Rule
Steel.

Employer has not established by clear and convincing evidence that it does not

satisfy the factors. Therefore, the analysis continues to determine whether, at the time of
transfer, there was substantially common ownership, management, or control of the two
employers pursuant to Idaho Code §72-1351A(l)(a).
The time of transfer is not clearly established in the record, since several of the
factors used in analyzing whether a transfer occurred happened at various times between
2009 and 2010. However, it appears that once Rule Steel acquired Diamond Z's workforce
in June 2009, it was capable of continuing on Diamond Z's business. At that point in time,
Rule Steel had the skilled labor force to manufacture the grinders and had its own
equipment sufficient to make the grinders.

(Trans. p. 67, 1. 16-p. 68, 1. 3).

Mr. Peel

acknowledged that Rule Steel had the capabilities to manufacture the grinders prior to
February 2010, but did not do so because there was no market. (Trans. p. 67, 11. 16-22).
Since Rule Steel had the ability to continue Diamond Z's business as of June 2009, the
Commission finds this to be a sufficient date of transfer.
It is important to note that Idaho Code §72-1351A(l)(a) only requires one of the

three criteria listed. In this matter, arguably all three are met. The Idaho Administrative
Code states that "in determining whether the ownership or management or control of a
successor is substantially the same as the ownership or management or control of the
predecessor factors to be considered include, but are not limited to, the extent of policy
making authority, the involvement in daily management of operations, the supervision over
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the workforce, the percentage of ownership of shares or assets, and the involvement on
boards of directors or other controlling bodies." IDAPA 09.01.35.221.04.
It is uncontested that both Diamond Z and Rule Steel have common ownership.

Employer acknowledges that Steven Peel was the sole shareholder and owner of both Rule
Steel and Diamond Z from 2009. (Trans. p. 68, 1. 5-6; p. 69, 11. 8-10; p. 75, 11. 19-21).
Furthermore, Mr. Peel and Mr. Burkhart were also corporate officers of both employers at
the time of the transfer with authority between the two of them to hire, fire, and make
corporate decisions for botn employers. (Trans. p. 52, 11. 20-25; p. 60, 11. 17-19; p. 68, 11.
7-13; p. 69, 11. 11-13; p. 73, 1. 24-p. 74, 1. 10; p. 76, 11. 22-25; p. 95, 1. 3-p. 96, 1. 6; Exhibit
5). Mr. Peel, as owner and corporate officer, and Mr. Burkhart, as a corporate officer,
retained ultimate management and control over the employers. Mr. Peel retained financial
control and had the ultimate authority to hire, fire, and control the direction of the
employees. Evidence of such control over Diamond Z was exhibited when the men decided
to dissolve Diamond Z. Furthermore, Mr. Peel and Mr. Burkhart decided to hire the former
Diamond Z workers.

As such, both Mr. Peel and Mr. Burkhart had control over the

direction of the companies, who to hire, who to fire, and the overall direction of the
company. The record lacks any evidence that another individual had the authority to make
policies or supervise the workforce. Nor is there evidence of any involvement by a board
of directors or other controlling body.

Based on the above analysis, at the time of the

transfer, there was substantial common ownership, management or control between
Diamond Z and Rule Steel.
In summation, there is sufficient evidence to find there was a transfer of Diamond
Z's trade or business to Rule Steel. Diamond Z's business transferred to Rule Steel. Rule
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Steel hired 73% of Diamond Z's former workforce, purchased the same equipment used in
Diamond Z's business, and manufactured and repaired Diamond Z's grinders. It operates in
the same location, with the same phone number. It uses some of the same dealers. Both
Diamond Z and Rule Steel were owned by Steven Peel and shared corporate officers.
Furthermore, Steven Peel and Gregory Burkhart controlled both Diamond Z and Rule Steel
at the time of the transfer.
Based on the entirety of the record in this matter, Diamond Z's business was
subsumed by Rule Steel. The only significant change was that the operation now operates
under the name Rule Steel. In other words, the form of the operation changed, but the
substantive portion and functions of Diamond Z's business remained substantially the
same.

The Idaho Supreme Court has ruled that "[t]he continuity of merit [experience]

rating does not depend on the formal corporation entity, but upon the substantial continuity
of the type of business, personnel, management and experience formerly established."
Appeal of Mackenzie Auto Equip. Co., 71 Idaho 362, 367, 232 P.2d 130, 133 (1951). As
established above, the continuity of the business of Diamond Z carried through to Rule
Steel.
Lastly, Employer argues that it only acquired a portion of Diamond Zand therefore,
Employer should be assessed a pro rata share of the experience rating account with
Diamond Z. (Employer's brief). Based on the evidence in record, Rule Steel carries on all
of the business functions of Diamond Z.

While it manufactures additional items, Rule

Steel manufactures all of the same grinders as Diamond Z and also repairs those grinders.
There is no evidence in this record that only a portion of Diamond Z's business is carried
out by Rule Steel. Since the entire business was subsumed by Rule Steel, a pro rata share

DECISION AND ORDER - 9

based on the transfer of only a portion of a business as determined by Idaho Code § 7213 51 ( 5)(b) is not proper in this matter.
The transfer of the predecessor's experience rate to Rule Steel is mandatory and
was transferred properly to Rule Steel in accordance with Idaho Code § 72-13 51 A.
CONCLUSION OF LAW

The transfer of the predecessor's experience rate to Rule Steel is mandatory and was
transferred properly to Rule Steel in accordance with Idaho Code § 72-1351 A.
ORDER

Based on the foregoing analysis, the Decision of the Appeals Examiner is
AFFIRMED. The transfer of the predecessor's experience rate to Rule Steel Tanks, Inc., is
mandatory and was transferred properly to Rule Steel Tanks, Inc., in accordance with Idaho
Code§ 72-1351A. This is a final order under Idaho Code§ 72-1368(7).
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DOCKET NUMBER 8050-T-2012

MOTION FOR PARTIAL
RECONSIDERATION

Pursuant to R.A.P.P. 8(F), Employer Rule Steel Tanks, Inc. moves for
reconsideration of that portion of the Commission's Decision and Order dated May 15, 2012
finding that there is "no evidence Rule Steel only carried out a portion of Diamond Z' s
business," and failing to find that the transfer rating should be on a pro rata basis pursuant to LC.

§ 72-1351(5)(b).
A critical error in the Commission's review of the evidence is reflected in its
statements at page 6 of the Decision and Order, that it "is unclear why the other thirty-two 32
[sic] workers were not included on [Exhibit C]," and that it "is unclear how many of these
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workers returned to work on Diamond Z grinders, even in a secondary function, once rule started
manufacturing those grinders in 2010." Decision and Order, p. 6. In fact, the testimony in the
hearing below was clear and unrebutted: All of the 32 workers in question were put to work in
Rule Steel's other, existing lines of business.
Steve Peel, the owner of Rule Steel, testified that most of the management
personnel from Diamond Z, including its president, and the employees responsible for
engineering, product development, sales and marketing, HR and purchasing were terminated in
late 2008 to early 2009. Of the key Diamond Z employees only one, Pat Crawford, was rehired
by Rule Steel, and his duties at Rule encompassed both marketing Diamond Z products and
marketing of existing Rule product lines. Id., p. 53, 1. 1 p. 54, 1. 1O; Exhibit C.
Mr. Peel testified that of the employees terminated by Diamond Z and eventually

re-hired by Rule, only four people out of 44 immediately returned to marketing Diamond Z
products. Another six former Diamond Z employees were hired at Rule to work primarily in
existing Rule lines of business, but occasionally worked on the manufacture of Diamond Z
products as a secondary duty once the need later arose. Id., p. 54, 1. 11 - p. 55, 1. 20; Exhibit E.
Greg Burkhart, Rule Steel's president, testified of the former employees of
Diamond Z rehired by Rule, only four - Pat Crawford, Jens Jensen, Bill Lindauer, and Gary
Milliman worked primarily on Diamond Z business following their rehire. Id., p. 80, 11. 8-25;
Exhibit C.
Burkhart testified that during 2009, Rule obtained a large contract related to the
Hanford nuclear site in Washington State, for the fabrication of specialty waste containers, and
another contract in Wyoming for the fabrication of large ducts.

Rule needed additional

employees. Some of the former Diamond Z employees had worked for Rule previously, so
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Burkhart was aware of their skills. He chose to consider those skills before hiring unknown
personnel with unknown skills. He testified that he hired several of the former Diamond Z
employees to work for Rule on the Hanford and Wyoming projects and other Rule business.
They had to go through recertification and reapplication, in part because Rule's business was
subject to different standards than Diamond Z's former business. Id., pp. 82-85.
Burkhart testified that the former Diamond Z employees hired by Rule that were
not included in the ten listed on Exhibit C did not perform any work related to Diamond Z after
Rule hired them. Most were put to work in to Rule's container division, located in the existing

Rule facility on Middleton Road. To the extent those employees remain at Rule, they continue to
work in the same area of Rule's business. Id., p. 87, 11. 22 - p. 88, 1. 13.

In other words, the evidence was in fact clear that of the sixty Diamond Z
employees that were terminated in the second quarter of 2009, only ten (those listed in Exhibit
C) subsequently worked on Diamond Z business after their hiring by Rule Steel, and only four of

them full-time. The entire intent of Exhibit C was to illustrate these facts. This testimony and
evidence was undisputed. The Commission's finding that it is "unclear" how many of the rehired workers went to work on Diamond Z business is contrary to the undisputed evidence.
Aside from firing virtually all of Diamond Z's management and putting only a
small percentage of former Diamond Z workers back to work on Diamond Z business (most of
them almost year later), there was also unrebutted testimony from Rule Steel that: (a) it did not
assume Diamond Z's dealer network relationships; and (b) there was an eleven-month gap
between when Diamond Z ceased operations and Rule Steel began manufacturing grinders.
Rule's Exhibits A and B showed that for the four quarters before Diamond Z ceased
operations (Q3 and Q4 of 2008 and Ql and Q2 of 2009), its total payroll was $2,862,487.
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During the same period, the payroll for the four former Diamond Z employees who worked on
Diamond Z business upon being hired by Rule - Pat Crawford, Bill Lindauer, Jens Jensen and
Gary Milliman

totaled $224, 017. This produces a ratio of 7. 8%. Even assuming that the

payroll of the six other workers who went back to Diamond Z business part-time almost a year
later should be included in the calculation, their payroll for the relevant four quarters increases
the total to $454,070 and produces a ratio of 15.8%. Pursuant to LC.§ 72-1351A(a)(a) and 721351(5)(b), Rule Steel respectfully requests that the Commission reconsider its Decision and
Order and rule that only a partial rating transfer is mandated.
CONCLUSION
Rule Steel presented unrebutted evidence that it put only four of 60 former
Diamond Z workers back to work on Diamond Z business immediately after their re-hire in the
months after they were terminated from Diamond Z, and only another six workers did so several
months later after a prolonged cessation Diamond Z's business. It is undisputed that all of the
other former Diamond Z workers hired by rule were put to work in Rule's other existing
businesses and remained there. The Commission's finding that it was "unclear" what happened
to the former Diamond Z workers was contrary to the evidence. The Commission's Decision
and Order effectively causes the experience rating produced by over 100 employees in the final
year of Diamond's existence to be transferred in its entirety to Rule Steel on the basis of only a
handful of those employees who eventually performed work on Diamond Z business. 1 This is
the type of circumstance LC. § 72-1351(5)(b) is intended to address. Rule Steel respectfully
requests that the Commission reconsider its Decision and Order.

The message to Rule Steel is also that, despite its labor needs, it should have found completely new
employees with unknown skills and performance records rather than provide jobs to any former Diamond Z
employees with relevant skills. It is respectfully submitted that this is the wrong message to convey to employers in
challenging economic times.
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u /IA.-,
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Financial Specialist Senior
Idaho Department of Labor
4514 Thomas Jefferson Street
Caldwell, Idaho 83605

HAND DELIVER
-A- US.MAIL
- - OVERNIGHT MAIL
_ _ _ TELECOPY (FAX)

_";<

__.,.__ HAND DELIVER

US. MAIL
OVERNIGHT
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--- - TELECOPY (FAX)

Lee Nussgen
UI Technical Services Specialist
Idaho Department of Labor
317 West Main Street
Boise, Idaho 83735
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Larry Ingram

- - - HAND DELIVER

UI Operations Manager
Idaho Department of Labor
317 West Main Street
Boise, Idaho 83735
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

RULE STEEL TANKS,
IDOL: 8050-T-2012

Employer Account# 0001069748,
ORDER DENYING RECONSIDERATION

v.

ILE

IDAHO DEPARTMENT OF LABOR.

IND
Request for partial reconsideration of an order finding the transfer of the predecessor's
experience rating
to Employer is mandatory. The request for reconsideration is DENIED.

On June 4, 2012, Employer filed its request for "partial reconsideration" of the May 15,
2012 Commission Decision and Order that found the Idaho Department of Labor (IDOL) was
required to transfer Employer's predecessor's experience rating to Employer, pursuant to Idaho
Code § 72-1351A and IDAPA 09.01.35.221.01.

Employer argues that the May 15, 2012

Decision and Order contains several critical factual errors, despite the uncontested evidence.
Employer contends that it is clear why thirty-two (32) workers were not included on Exhibit C,
and it is very clear how many workers returned to work on Diamond Z grinders, even in a
secondary function, once Rule started manufacturing those grinders in 2010.
Employer argues that Idaho Code§§ 72-1351A(l)(a) and 72-1351(5)(b) mandate only a
partial transfer of the rating. Employer's Exhibits A and B shows that for the four quarters
before Diamond Z ceased operation (Q3 and Q4of2008 and QI and Q2 of2009) its payroll was
$2,862,487. During the same period, the payroll for the four former Diamond Z employees who
worked on Diamond Z business upon being hired by Employer-Pat Crawford, Bill Lindauer,
ORDER DENYING RECONSIDERATION- 1

Jens Jensens and Gary Milliman-totaled $224,017.

This produces a ratio of 7.8%. Even

assuming that the payroll of the six other workers who went back to Diamond Z business parttime almost a year later should be included in the calculation, their payToll for the relevant four
quarters increases the total to $454,070 and produces a ratio of 15.8%. Pursuant to Idaho Code
§§ 72-1351 A(a)(a) and 72-1351(5)(b), Rule Steel respectfully requests that the Commission
reconsider its Decision and Order and rule that only a partial rating transfer is mandated.
Employer argues that the Commission's Decision and Order is poor public policy, because
Employer gets punished for hiring to meet its labor needs by providing jobs to former Diamond
Z employees with relevant skills.
IDOL did not file a responsive brief.
Motions for reconsiderations are intended to allow the Commission an opportunity to
reexamine its decision in light of additional legal arguments, a change in law, a misinterpretation
oflaw, or an argument or aspect of the case that was overlooked. R.A.P.P. 8 (F).
ISSUES:

Has Employer shown that the Decision and Order contains critical factual errors?
Has Employer shown that Idaho Code §§ 72-1351A(l)(a) and 72-1351(5)(b) mandate
only a partial transfer of the rating?
DISCUSSION
Factual Disputes

Employer points to two errors it feels are egregious.

The first relates to the

Commission's commentary on Employer's preparation of Exhibit C. The pertinent language in
the Decision and Order reads as follows (emphasis added):
Employer argues that few of the Diamond Z employees hired by Rule Steel
primarily work on Diamond Z products. (Employer's brief; Trans. P. 87, 1. 22ORDER DENYING RECONSIDERATION- 2

p.88, 1.9). In support Employer offered Exhibit C. Exhibit C listed employees
and designates whether the emplovees' primary or secondary function is Diamond
Z or some other function. However, the list is far from exhaustive. It contains
only ten (10) workers. (Exhibit C). It is unclear why the other thirty-two 32 (sic)
workers were not included on this list Furthermore, Employer noted that the
employees' skill sets were the same, welding and fabricating, for both Diamond Z
and Rule Steel. (Trans. P. 56, 11. 2-15). Although the employees may not have
worked on Diamond Z equipment immediately upon hire, this appears to be so
because the market for Diamond Z products was non-existent. It is unclear how
many of these workers returned to work on Diamond Z grinders, even in a
secondary function, once Rule Steel started manufacturing those grinders in 2010.
Decision and Order, p. 6.
Employer offered various exhibits in the record. Exhibit C contains ten (10) workers
Employer selected for a list, with Employer's determinations on the primary and secondary
functions of each worker. Employer's list is not equivalent of judicial determination on how the
workers are characterized. IDOL argued in its briefing below that Employer acquired up to sixty
(60) employees from Diamond Z by the second quarter of 2009, decreased to forty-two (42)
employees from Diamond Z by the third quarter of 2009, and increased to forty-four (44)
previous Diamond Z employees in the fourth quarter of 2009. The parties also disputed whether
the aforementioned employees were conducting essentially the same job functions they had
under Diamond Z. The factual dispute between the parties goes well beyond ten (10) workers
selected by Employer for Employer's list Still, seeing that Employer thought to prepare a list
that delineates what some of the employees were doing for a primary and secondary function, the
Decision and Order expressed confusion on why Employer did not address all of the disputed
employees with their respective functions in that same Exhibit.
The language in the Decision and Order on how Employer prepared its Exhibit C is not
critical but merely descriptive. Employer's case was well-prepared and presented. Employer's
insistence that its case and arguments are perfectly clear is predictable, but not dispositive on
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whether Employer has met its burden of proof.

Employer has not shown that the above-

discussed section of the decision was an egregious factual error sufficient to support
reconsideration.
The second aspect of the case Employer argues relates to the clarity of the number of
workers returning to Diamond Z grinders, even in a secondary function, once Employer started
manufacturing those grinders in 2010. Employer argues that it is "clear and unrebutted" that all
of the thirty-two (32) workers in question were put to work in Employer's other, existing lines of
business. Employer also reiterates arguments made below that it fired "virtually all" of Diamond
Z's management, that only a small percentage of former Diamond Z workers worked for
Employer, and that it did not assume Diamond Z's dealer network relationships. Further, an
eleven-month gap existed between when Diamond Z ceased operations and when Employer
began manufacturing grinders.
Employer made similar factual arguments below in support of its claim that the
experience rating from Diamond Z should not be transferred. While Employer has highlighted
some of its stronger arguments in the case, the Commission had the opportunity to consider this,
and IDOL's arguments, below. The parties had some substantial disagreements on whether
Employer was simply hiring from a skilled labor pool for its manufacturing needs or transferring
Diamond Z trade and business to Employer. Employer's arguments, as a whole, did not prevail
in this case. Employer has not shown that the Commission overlooked crucial elements of the
case.
Has Employer shown it should receive a partial rating transfer?

Employer argues that if the Commission finds a ratings transfer appropriate, only a partial
ratings transfer is warranted. Employer contends that its current payroll for four (4) to ten (10)
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former Diamond Z employees is such a small percentage of Diamond Z's original business
payroll.
The Idaho Supreme Court has ruled that "[t]he continuity of merit [experience] rating
does not depend on the formal corporation entity, but upon the substantial continuity of the type
of business, personnel, management and experience formerly established." Appeal of Mackenzie
Auto Equip. Co., 71 Idaho 362, 367, 232 P.2d 130, 133 (1951). The law requires an experience
rating transfer if there is substantially common O\Nnership, management or control of the two (2)
employers.

Idaho Code 72-135l(A)(l)(a), IDAPA 09.01.35.221.01.

The code section also

contains many factors to consider when determining whether a transfer of a trade of business has
occurred, including whether the employees remained the same, among others. Idaho Code 721315A(5)(d). Emphasis added.
Idaho Code § 72-13 51 (5)(b) allows for an experience rating transfer on a pro rata basis
when an employer acquires part of the business of an employer, and continues that portion of the
business. The pro rata calculation of the separate experience rating for the partial acquisition of
the predecessor's business is based on a pro rata basis in the same ratio of the wages of
employees connected to the transferred portion of the business, based on the last four completed
calendar quarters.

This portion requires the joint application of the predecessor and the

successor within one hundred eighty (180) days after the acquisition and approval by the Idaho
Department of Labor
In this case, the parties disputed the number of employees Employer hired from Diamond

Z and the employees' primary responsibilities. The Decision and Order found that Employer
acquired forty-four (44) of the sixty (60) former Diamond Z employees. For several reasons
discussed in the underlying case, the Commission found the entire business of Diamond Z
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carried through to Employer. While Employer does have other business areas, the pro rata
calculations could apply only if Employer had shown it acquired a portion of predecessor's
business. Because Employer subsumed the entire Diamond Z business, a pro rata share based on
the transfer of only a portion of a business as determined by Idaho Code § 72-1351(5)(b) is not
proper in this matter.
CONCLUSION OF LAW

The Commission has considered Employer's legal arguments on the matter in its original
Decision and Order.

As such, Employer has not persuaded the Commission to alter the

underlying Decision and Order.
ORDER

Based upon the foregoing analysis, Employer's request for reconsideration is hereby
DENIED.
IT IS SO ORDERED.,
f r.,,,.,,.j
1(!:1,

DATED this'./

day of

~
.

Z'/.J_ , 2012.
)~

._,,.

INDUSTRIAL COMMISSION

=±/

/~~

c.

~~'-'>~··

Thomas P. Baskin, Commissioner
/,

/:)411>«<--i/

R.D. Mayiiard:Cpillmissioner

A~ist~t Corru;riisSibn. ~~cre~ry c.°'""""
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CERTIFICATE OF SERVICE

l1tff_
1

Jh iiJ ]/~f ,

I hereby certify that ond day of
2012 a true and correct copy of the
foregoing ORDER DENYING REQUEST FOR RECONSIDERATION was served by
regular United States mail upon each of the following:
RULE STEEL TANKS INC
CIO MICHAEL CHRISTIAN
737N 7TH ST
BOISE ID 83702
DEPUTY ATTORNEY GENERAL
IDAHO DEPARTMENT OF LABOR
STATE HOUSE MAIL
317 W MAIN STREET
BOISE ID 83735

cs-rn/ge
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MICHAEL CHRISTIAN, ISB No. 4311
MARCUS, CHRISTIAN, HARDEE & DAVIES, LLP
Attorneys at Law
737 North 7th Street
Boise, Idaho 83702
Telephone:
(208) 342-3563
Telefax:
(208) 342-2170
Attorneys for RULE STEEL TANKS INC
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

RULE STEEL TANKS INC, Appellant

vs.

IDAHO DEPARTMENT OF LABOR,
Respondent

)
)
)
)
)
)
)
)
)
)
)
)
)

DOCKET NUMBER 8050-T-2012

NOTICE OF APPEAL

I
TO:

IDAHO DEPARTMENT OF LABOR, RESPONDENT, AND ITS ATTORNEY OF
RECORD, Cheryl George, Deputy Attorney General, Idaho Department of Labor, 317
West Main Street, Boise, Idaho 83735, AND THE CLERK OF THE ABOVEENTITLED ADMINISTRATIVE AGENCY:
NOTICE IS HEREBY GIVEN THAT:
1.

Appellant, RULE STEEL TANKS, INC., appeals the Decision and Order of the

Idaho Industrial Commission dated May 15, 2012, and the Commission's Order Denying
Reconsideration, dated August 2, 2012, Thomas E. Limbaugh, Chairman, presiding.

NOTICE OF APPEAL - Page 1

2.

Appellant has a right to appeal the above-described orders to the Idaho Supreme

Court as a matter of right pursuant to IAR 11 (d).
4.

The issues which the Appellant intends to assert on appeal include:
a. Did the Idaho Industrial Commission err by upholding the Decision of the
Appeals Examiner that a transfer of the predecessor employer's
experience rating to Appellant was mandatory under Idaho Code § 72135 lA?
b. Did the Idaho Industrial Commission err by failing to determine that
Appellant should only be subject to a partial rating transfer pursuant to
Idaho Code§§ 72-1351A(l)(a) and 72-1351(5)(b)?
c. Was there at most a partial transfer of the predecessor business pursuant to
Idaho Code §§ 72-1351A(l)(a) and 72-1351(b), where most of the
predecessor employer's management personnel were not hired by
Appellant, and almost all of the rehired employees of the predecessor
employer were hired to work in Appellant's own existing lines of
business?

5.

No order has been entered sealing all or any portion of the record in this action.

6.

The matter was submitted to the Idaho Industrial Commission on the briefs and

without hearing, and no transcript of proceedings before the Commission is requested.
7.

The Appellant requests the following documents be included in the Agency's

Record:
a.
b.
c.
d.
d.
e.

Determination of Mandatory Transfer of Experience Rating Account dated
September 19, 2011
Decision of Appeals Examiner, dated February 8, 2012.
Brief of Employer in Support of Appeal, dated March 23, 2012.
Transcript of telephonic hearing conducted by Appeals Examiner Paul
Kime on February 2, 2012.
Decision and Order oflndustrial Commission dated May 15, 2012.
Motion for Partial Reconsideration dated June 4, 2012.

NOTICE OF APPEAL - Page 2

f.
g.

8.

Order Denying Reconsideration dated August 2, 2012.
All Exhibits submitted by both parties for telephonic hearing conducted by
Appeals Examiner Paul Kime on February 2, 2012 (Department of Labor
Exhibits 1-13 and Employer's Exhibits A-G).

I certify:
a.
b.
d.
e.

That a copy of this Notice of Appeal has been served on the reporter.
That the Clerk of the Idaho Industrial Commission has been paid the
estimated fee for preparation of the Agency's Record.
That the appellate filing fee has been paid.
That service has been made upon all parties required to be served pursuant
to Rule 20, I.A.R.

DATED this 13th day of September, 2012.
MARCUS,C

IAN, HARDEE & DAVIES, LLP

Michael Christian
Attorneys for RULE STEEL TANKS INC
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@

CERTIFICATE OF SERVICE

I hereby certify that on this 13th day of September, 2012, I caused to be served a
true and correct copy of the foregoing NOTICE OF APPEAL in the above-referenced matter by
the method indicated below, and addressed to the following:
Cheryl George
Deputy Attorney General
Idaho Department of Labor
3 17 West Main Street
Boise, Idaho 83735

NOTICE OF APPEAL - Page 4

HAND DELIVER
U.S. MAIL
OVERNIGHT MAIL
_ _ TELECOPY (FAX)
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BEFORE THE SUPREME COURT OF THE STATE OF IDAHO
RULE STEEL TANKS, INC.,
Claimant/Appellant,
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SUPREME COURT No.bsql/

v.

IDAHO DEPARTMENT OF LABOR,

CERTIFICATE OF APPEAL
OF RULE STEEL TANKS, INC.

Respondent.

Appeal From:

Industrial Commission Chairman Thomas E. Limbaugh presiding.

Case Number:

IDOL #8050-T-2012

Order Appealed from:

DECISION AND ORDER FILED MAY 15, 2012; AND ORDER
DENYING RECONSIDERATION FILED AUGUST 2, 2012

Representative/Employers:

MICHAEL CHRISTIAN
ATIORNEY AT LAW
737 NORTH 7nr STREET
BOISE ID 83702

Representative/IDOL:

TRACEY K. ROLFSEN
IDAHO DEPARTMENT OF LABOR/LEGAL DEPARTMENT
219 W. MAIN ST., BOISE, ID 83735-0030

Appealed By:

RULE STEEL TANKS, INC.I Employer/Appellant

Appealed Against:

IDAHO DEP ARMENT OF LABOR/Respondent

Notice of Appeal Filed:

September 13, 2012

Appellate Fee Paid:

$86.00

Transcript:

No

Dated:
JS

SEP I 9 2012
~me Court_Court
Ente~

on ATS b

al&_

CERTIFICATION

I, JESSICA A SOLIS, the undersigned Assistant Commission Secretary of the
Industrial Commission of the State of Idaho, hereby CERTIFY that the foregoing is a true and
correct photocopy of the NOTICE OF APPEAL FILED SEPTEMBER 13, 2012; DECISION
AND ORDER FILED MAY 15, 2012; AND ORDER DENYING RECONSIDERATION
FILED AUGUST 2, 2012; and the whole thereof, DOCKET NUMBER 8050-T-2012 FOR
RULE STEEL TANKS, INC.
IN WITNESS \VHEREOF, I have hereunto set my hand and affixed the official seal of
said Commission this

18TH day of SEPTEMBER

, 2012.

Jessica A Solis
: :::- '.:
Assistant CommissionBet~~iary

Idaho Dept 0£ Labor

9/20/2012 2:07:34 PM
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Thursday,
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ROGER B. MADSEN, DtREClDR
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'Industrial Commission Unemployment Appeals @3327558'

Company:
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STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL
LAWRENCE G. WASDEN

September 20, 2012

Idaho Industrial Commission
Unemployme1it Appeals
Attention: Jessica Solis
700 South Clearwater Lane
Boise, ID 83712
FAX: 332-7558
Re;

Rule Steel Tanks, Inc. v. Idaho Department of Labor
Supreme Court # 40344 - IDOL # 8050-T-2012

Dear Ms. Solis:
On September 19, 2012, the Department of Labor received the Certificate of Appeal of
Rule Steel Tanks, lnc. We detected an error that we request you correct.
The IDOL attorney was incorrectly listed as Tracey Rolfsen with an incorrect street
address. The attorney of record is as follows;
Cberyl George
Idaho Department of Labor
Legal Department
317 W . Main Street,
Boise, ID 83735

FI L ED

Thank you for your consideration in correcting this error.

cc:

Idaho Supreme Court

Contracts and Administrative Law Division, Department of Labor
317 w. Main Street, Boise, Idaho 83735
Telephone: (208) 332-3570 X3148, FAX: (208) 334-6125
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STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL
LAWRENCE G. WASDEN

September 20, 2012

Idaho Industrial Commission
Unemployment Appeals
Attent10n: Jessica Soiis
700 South Clearwater Lane
Boise, ID 83712
FAX: 332-7558
Re:

Rule Steel Tanks, Inc. v. Idaho Department of Labor
Supreme Court # 40344 - IDOL # 8050-T-2012

Dear Ms. Solis:
On September 19, 2012, the Department of Labor received the Certificate of Appeal of
Rule Steel Tanks, Inc. We detected an error that we request you correct.
-~
The IDOL attorney was incorrectly listed as Tracey Rolfsen with an in9errect~treet
address. The attorney of record is as follows;
. :·~ ; :-...)
Cheryl George
Idaho Department of Labor
Legal Department
3 17 W. Main Street,
Boise, ID 83735
Thank you for your consideration in correcting this error.

cc:

Idaho Supreme Court

Contracts and Administrative Law Division, Department of Labor
317 W. Main Street, Boise, Idaho 83735
Telephone: (208) 332-3570 X3148, FAX: (208) 334-61 25
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BEFORE THE SlJ-PREME COURT OF THE STATE OF IDAHO
RULE STEEL TA:N'KS, INC.,

SUPREME COURT NO.

Claimant/Appellant,

ftJ3<f<(

v.

AMENDED
CERTIFICATE OF APPEAL
OF RULE STEEL TANKS, INC.

IDAHO DEPARTMENT OF LABOR,

FILED

Respondent.

Appeal From:

'1111/ J.~TP/,41 _(:N~A"
Industrial Cornrnission Chairman Thomas E. Lint'D~ugn·pi'esi.am&SION

Case Number:

IDOL #8050-T-2012

Order Appealed from:

DECISION AND ORDER FILED MAY 15, 2012; AND ORDER
DENYING RECONSIDERATION FILED AUGUST 2, 2012

Representative/Employers:

MICHAEL CHRISTIAN
ATTORNEY AT LAW
737 NORTH 7TH STREET
BOISE ID 83702

Representative/IDOL:

CHERYL GEORGE
IDAHO DEPARTMENT OF LABOR
317 W :MAIN STREET
BOISE ID 83735

Appealed By:

RULE STEEL TANKS, INC./ Employer/Appellant

Appealed Against:

IDAHO DEP ARMENT OF LABOR/Respondent

Notice of Appeal Filed:

September 13, 2012

Appellate Fee Paid:

$86.00

Transcript:
Dated:
JS
'fe'ssica $61is,. Assistant Qorr.intission Secretary
<
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AMENDED CERTIFICATE OF APPEAL OF RuLE STEEL TANKS, INC. -1

BEFORE THE SUPREME COURT OF THE STATE OF IDAHO

RULE STEEL TANKS, INC.,
Claimant/Appellant,

SUPREME COURT NO. 40344

v.
IDAHO DEPARTMENT OF LABOR,

NOTICE OF COMPLETION

Respondent.

TO:

STEPHEN W. KENYON, CLERK OF THE COURTS;
AND MICHAEL CHRISTIAN, ESQ., FOR EMPLOYER/APPELLANT;
AND CHERYL GEORGE, ESQ., FOR IDOL/RESPONDENT.
YOU ARE HEREBY NOTIFIED that the Agency's Record with the hearing transcript

was completed on this date, and, pursuant to Rule 24(a) and Rule 27(a), Idaho Appellate Rules,
copies of the same have been served by regular U.S. mail upon each of the following:
CHERYL GEORGE
IDAHO DEPARTMENT OF LABOR
31 7 W MAIN STREET
BOISE ID 83735

MICHAEL CHRISTIAN
ATTORNEY AT LAW
737 NORTH 7TH STREET
BOISE ID 83702

You are further notified that, pursuant to Rule 29(a), Idaho Appellate Rules, all
parties have twenty-eight days from this date in which to file objections to the Record,
including requests for corrections, additions or deletions.

In the event no objections to the

Agency's Record are filed within the twenty-eight day period, the Transcript and Record
shall be deemed settled.
DATED at Boise, Idaho this
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